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PROCUREMENT CODE 


 


ARTICLE 1—GENERAL PROVISIONS 


 


Part A – Legislative History 


 


§1-101 Purposes. 


The purposes of the Code are as follows: 


1. To establish and maintain a procurement system for obtaining and disposing of goods, 


services, construction and public property other than real estate; 


2. To maximize the purchasing value of public funds; 


3. To provide fair and equitable procurement processes; and 


4. To provide safeguards for maintaining quality and integrity in the procurement system. 


 


§1-102 Findings and Policy Statements. 


1. MBEs. The Council finds that MBEs and minority persons have been historically restricted 


from full participation in the free enterprise system to a degree disproportionate to other 


businesses.  The Council believes that it is in the County’s best interest to assist MBEs and 


minority persons to develop fully as a part of the County’s policies and programs which are 


designed to promote balanced economic and community growth throughout the County.  


The Council, therefore, wishes to ensure that MBEs and minority persons are afforded the 


opportunity to fully participate in the procurement process either as contractors or as 


subcontractors.  The Council, therefore, takes this leadership role in setting procedures that 


will result in awarding contracts and subcontracts to MBEs and minority persons to enhance 


minority capital ownership, overall state economic development, and reduce dependency on 


the part of MBEs and minority persons. 


2. Domestic and Local Vendors. The Council finds that an economic crisis is plaguing the 


United States of America, the State of South Carolina, and the County of Orangeburg at 


the time of passage of this Code.  This economic crisis has caused an exceptionally high 


rate of unemployment domestically and locally, and the employment welfare of the 


citizens of this County must be protected.  The Council finds it is crucial to economic 


recovery to procure the County’s needs as locally as possible and, by so doing, circulate 


funds locally to the prosperity of local businesses and, in turn, to their creation and 


retention of employment for local citizens.  The Council finds that the economic crisis is 


a wake-up call to use vigilance during an economic crisis, during recovery from such a 


crisis, and in good economic times to safeguard the financial viability of our local 


businesses and employable citizens.   


 


Part B – Other Laws 


 


§1-201 Repeal; Severance. 


1. All ordinances, policies, rules and regulations pertaining to procurement that pre-date 


November 2, 2009 are repealed. 


2. If any Code provision or its application is held to be invalid, such invalidity shall not 


affect other Code provisions or applications that are valid. 
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§1-202 Construction With Other Laws. 


The Code and the Regulations and Operating Policies shall: 


1. Be construed to promote the purposes stated in §1-101 and policies stated in §1-102 of 


the Code; 


2. Supercede all conflicting, non-mandatory common law, equitable principles, and statutory 


law of South Carolina to the extent of the conflict; 


3. Be supplemented by non-conflicting common law, equitable principles of law and 


statutory law of South Carolina, unless such supplementation would negate or undermine 


a purpose stated in §1-101 or a policy of §1-102 of the Code. 


 


Part C – Application and Exemptions 


 


§1-301 Requirement of Good Faith. 


The duty to act in good faith shall apply to every person involved in the procurement process, 


including involvement in the offer, acceptance, negotiation, performance, or administration of a 


contract. 


 


§1-302 Application of Code. 


1. Subject Matter. The Code applies to the acquisition and disposal of goods, services, 


construction, and public property; however, the Code does not apply to real estate. 


2. Time Period. Application of the Code varies by time period as follows: 


a. As to any procurement for which a written contract has been entered prior to the 


Effective Date of the Code, the written contract shall be supplemented by the Code 


on any issue where there is no express conflict between the written contract terms 


and the Code. 


b. As to any procurement that has reached the stage of being placed out for bids or 


proposals, but for which a written contract has not been entered prior to the 


Effective Date of the Code, the Code shall apply to all further stages of the 


procurement. 


c. As to any procurement that has not reached the stage of being placed out for bids or 


proposals prior to the Effective Date of the Code, the Code shall govern the 


procurement. 
3. Funding. The Code applies to every expenditure of public funds, except as follows: 


a. Those procurements in which the funding source requires that the County use a 


different, but legally valid, procurement process or procedure, even if same is 


inconsistent or contradictory to any Code provision. 


b. Those procurements involved with grants, assistance, or contracts with (i) the 


State, its agencies or entities, (ii) other political subdivisions of the State, or (iii) 


other governmental entities or agencies, including federal or local.  In instances in 


which the procurement involves the expenditure of federal assistance or contract 


funds, the County shall comply with any legally valid federal law and regulation 


the funding entity asserts is mandatory, even if same is inconsistent or 


contradictory to any Code provision. 


c. Those procurements specifically exempted by another provision of the Code. 
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4. Notwithstanding any general provision of the Code, the County shall be empowered to 


accept and comply with the legally valid terms and conditions of any gift, bequest, grant 


or cooperative agreement, even if same are inconsistent or contradictory to any Code 


provision. 


 


§1-303 Exemptions From Code. 


1. The following shall be exempt from the Code, except for the authorization process set forth 


in §4-101 of the Code: 


a. Exemptions set forth in the State Code, goods and services available under State 


term contracts, and goods and services available under contracts established by the 


purchasing division of the State; 


b. Procurements made in accordance with the County MBE Program and §3-103 of the 


Code; 


c. Published books, art, maps, periodicals, and technical pamphlets; 


d. United States Postal Service fees and fees of other delivery service providers; 


e. Professional services normally obtained on a fee basis, such as appraisal and 


medical services;  


f. Professional legal services normally obtained on a fee basis; however, no such 


services shall be obtained without the approval of the Chair of Council and the 


Administrator. 


g. Food and beverages: 


i. When subject to the statutory right of first refusal granted by the State 


Legislature to the Commission for the Blind; 


ii. Products used in food or beverage preparation; and 


iii. Prepared foods and beverages to be served at County-hosted meetings. 


h. Conference and meeting facilities; 


i. Goods or services purchased through the County’s membership or association with 


any group purchasing discount rates not otherwise available on the open market, 


including, but not limited to, groups such as the South Carolina Association of 


Counties and the National Association of Counties; 


j. Petty expenditures; 


k. Advertising space in newspapers, professional journals or publications, and 


advertising time on radio, television, or other medium; 


l. Original works of art for public display; 


m. Professional dues, registration fees, membership fees, continuing education or 


training necessary or appropriate for County officers, officials, employees or agents 


to carry out their County duties. 


n. Maintenance that must be provided by the original equipment manufacturer or an 


authorized dealer; 


o. After computer software has been purchased in accordance with the provisions of 


the Code, license agreements for said software; 


p. Insurance premiums and self-insurance claims; 


q. Hospital fees; 


r. Travel and lodging; 


s. Credit-card purchases for gas; and 
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t. Specific procurements the Council may choose to exempt in accordance with the 


procedure set forth in §1-303.2. 


2. Pursuant to a vote at one public meeting, Council may:  


a. Exempt from Code governance any specific procurement; however, in that event: 


i. At the public meeting, Council shall disclose the basis for its exemption; and 


ii. The Director shall cause same to be made a part of a central file 


documenting specific exemptions; or 


b. Forego any exemption provided in this Code, and declare the specific procurement 


to be subject to the Code. 


 


 


Part D – Definitions 


§1-401 Definitions. 


In this Code, the following words shall have the meanings set forth below, unless (a) a different 


definition is stated in a particular Article or provision or (b) the context of use clearly requires a 


different meaning:  


1. Administrator means the Orangeburg County Administrator. 


2. Architectural and engineering services and land surveying services are those professional 


services associated with the practice of architecture, professional engineering, land 


surveying, landscape architecture, and interior design pertaining to construction, as 


defined by the laws of this State, as well as incidental services that members of these 


professions and those in their employ may logically or justifiably perform, including 


studies, investigations, surveys, evaluations, consultations, planning, programming, 


conceptual designs, plans and specifications, cost estimates, inspections, shop drawing 


reviews, sample recommendations, preparation of operating and maintenance manuals, 


and other related services. 


3. Award means the award of a contract.  The award process shall be handled as follows: 


a. The Director may negotiate with the lowest responsive and responsible vendor to 


lower the bid within the scope of the invitation for bids prior to seeking due 


authorization pursuant to §4-101.   


b. Within 48 hours of receipt of due authorization pursuant to §4-101, the Director 


shall give notice of an award or an intent to award of a contract. 


a. Upon completion of the award process, including any required waiting period, the 


Director and the County Attorney shall prepare a contract regarding the award and 


present the contract to the authorized agents of the County and the vendor for 


execution 


4. Base contract means the original contract prior to any post-contract change orders. 


5. Best interest means advantageous. 


6. Bid sample means an item furnished by a vendor to show the characteristics of an item 


offered. 


7. Business includes any corporation, partnership, individual, sole proprietorship, joint stock 


company, joint venture, or any other private legal entity. 


8. Capability shall refer to a vendor’s capability at the time of a contract award. 


9. Change order means the Director’s signed order to a contractor directing a change in the 


work which sets forth the change in the work and the change, if any, in the contract price 
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or time for performance 


a. Bilateral change order means an agreed-upon written order to a contractor 


executed by the County and the contractor after execution of the base contract 


directing a change in the work which may include a change in the contract price, 


the time for the contractor’s performance, or any combination thereof. 


b. Unilateral change order means a written order unilaterally issued by the Director 


directing the contractor to make changes which the contract authorizes the County 


to order without the consent of the contractor.  If the unilateral change order will 


result in a variance in the contract price, then the Director shall include a not-to-


exceed preliminary price for the change against which the contractor may begin 


billing. 


10. Code means the Orangeburg County Procurement Code, Articles 1 through 7. 


11. Construction means the process of site preparation, building, altering, repairing, 


improving or demolishing any structure, building or other improvement of any kind on 


any real property.  Construction does not include the routine operations, routine repair, or 


routine maintenance of existing structures, buildings or improvements to real property. 


12. Construction contracting administration means the method of construction contracting 


administration used for a County construction project.  Construction contracting 


administration shall be determined to be that method which is most advantageous to the 


County and will result in the most timely, economical, and successful completion of the 


construction project.  The Director, with the approval of the Administrator, shall submit a 


written report stating the facts and considerations which led to the selection of the particular 


method of construction contracting administration and the report shall be reviewed by the 


proper level of authority under Section 4-101.  The reviewing authority shall, in its sole 


discretion, then authorize a method of construction contracting administration for the 


project which may or may not be that selected by the Director. 


13. Construction management services means those professional services associated with a 


system in which the County directly contracts with a professional construction manager to 


provide that group of management activities required to plan, schedule, coordinate, and 


manage the design and construction plan of a construction project in a manner that 


contributes to the control of time, cost, and quality of construction as specified in the 


construction management contract. 


14. Construction management services, design-build services, or turn-key management 


services mean approaches to construction contract management that allow for the 


selection of a single firm to perform and/or manage the complete design and construction 


of a project. 


15. Contract means an agreement, regardless of what the agreement may be called, the 


subject of which is the procurement or disposal of goods, services, construction or public 


property that is reduced to writing, duly authorized, and executed by the parties to be 


bound. 


16. Contract modification means any alteration in specifications, delivery point, rate of 


delivery, period of performance, price, quantity, or other provision of any contract 


accomplished by mutual action of the parties to the contract.  To be enforceable, a 


contract modification must be reduced to writing, duly authorized and executed by the 


parties to be bound. 
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17. Contractor means any person having a contract with the County. 


18. Cost analysis means the evaluation of cost data for the purpose of arriving at costs 


actually incurred or estimates of costs to be incurred, prices to be paid, and costs to be 


reimbursed. 


19. Cost data means information concerning the actual or estimated cost of labor, materials, 


overhead, and other cost elements that have been actually incurred, or that are expected to 


be incurred, by a contractor in performing the contract. 


20. Cost effectiveness means the ability of a particular product or service to efficiently 


provide the relevant County need.  In determining the cost effectiveness of a particular 


product or service, the Director shall list the relevant factors in the bid notice or 


solicitation and use only those listed relevant factors in recommending the award. 


21. Cost-plus-a-percentage of cost contract means a cost-reimbursement contract that, prior 


to completion of the work, the parties agree that the profit fee will be a predetermined 


percentage of the total cost of the work. 


22. Cost-plus-fixed-fee contract means a cost-reimbursement contract that provides the 


contractor with payment of a fixed fee.  The fixed fee, once negotiated, does not vary with 


the actual cost, but may be adjusted as a result of any subsequent changes in the scope of 


work or services to be performed. 


23. Cost-reimbursement contract means a contract under which a contractor is reimbursed for 


costs which are allowable and allocable in accordance with the contract terms and the 


provisions of this Code, and a fee, if any. 


24. Council means the Orangeburg County Council, the governing body of the County. 


25. County means Orangeburg County, South Carolina, a political subdivision of the State, 


including the various departments; however, this cumulative use is for the convenience of 


setting forth the Code, and does not alter the separate legal entity status bestowed by law 


upon the County and various of the departments.  


26. Data means recorded information, regardless of form or characteristic. 


27. Days mean calendar days.  In computing any period of time prescribed by this Code, the day 


of the event from which the designated period of time begins to run is not included.  If the 


final day of the designated period falls on a Saturday, Sunday, or legal holiday of the State 


or federal government, then the period shall run to the close of the next business day. 


28. Debarment means the disqualification of a person to be a vendor in the County’s acquisition 


or disposal of goods, services, construction or public property for a specified time period. 


29. Department, solely for purposes of this Code, means any county governmental department, 


board, commission, other agency, or office of a county-wide elected official that is funded 


by the County; however, the word department does not include the following: those entities 


Council has established by ordinance (i) in which Council has explicitly delegated to the 


entity the power to enter into contracts, (ii) where the entity has formally established 


written procurement procedures sufficient to effect the purposes set forth in Section 1-101 


of this Code, and (iii) the entity, in fact, acts strictly in accordance with those procedures. 


 The cumulative use of department is for the convenience of setting forth the Code, and 


does not alter the separate legal entity status bestowed by law upon the County and 


various of the departments. 


30. Department head means the person in charge of any department. 


31. Descriptive literature means information available in the ordinary course of business from a 
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vendor that shows the characteristics, construction, or operation of an item. 


32. Design-bid-build means a construction project in which the County sequentially awards 


separate contracts, the first for architectural and engineering services to design the project 


and the second for construction of the project according to the design. 


33. Design-build means a construction project in which the County enters into a single 


contract for design and construction of the project. 


34. Designee means a duly authorized representative of a person holding a superior position 


who has formal responsibilities under the Code. 


35. Design specification means a specification that sets forth physical characteristics in 


definitive terms. 


36. Discussions, as used in the source selection process, means an exchange of information or 


other manner of negotiation during which the vendor and the County may alter or 


otherwise change the conditions, terms, and price of the proposed contract.  


37. Director means the person holding the position of Procurement Director.  


38. Disposal means to transfer the ownership of public property from the County to another 


person; however, the term is not applicable to real estate. 


39. Due authorization means properly authorized in accordance with Section 4-101. 


40. Economically disadvantaged individuals mean those socially disadvantaged individuals 


whose ability to compete in the free enterprise system has been impaired due to diminished 


capital and/or credit opportunities as compared to others in the same field of operation who 


are not socially disadvantaged. 


41. Effective date shall mean November 16, 2009. 


42. Electronic means electrical, digital, magnetic, optical, electromagnetic, or any other 


similar technology. 


43. Employee means an individual drawing a salary from the County, whether elected or not, 


and any compensated individual performing personal services for the County; however, 


this definition is for the convenience of setting forth the Code and does not alter the legal 


status or categorization of these persons applicable in other legal situations. 


44. Established catalogue price means the price included in a catalogue, price list, schedule, or 


other form that: is regularly maintained by a vendor; is either published or otherwise 


available for inspection by customers; and states prices at which sales are currently or were 


last made to a significant number of any category of buyers or buyers constituting the 


general buying public. 


45. Field of operation means a kind of business activity in which a number of business 


concerns are primarily engaged. 


46. Fixed-price contract means a price not subject to any adjustments by reason of the 


contractor’s actual costs. 


47. Functional specification means a specification that sets forth the specific operations, 


actions, or results for which it is to be used. 


48. Good faith means honesty in fact and the observance of reasonable commercial standards 


of fair dealing.  


49. Goods mean all property other than real property, including but not limited to equipment, 


materials, printing, insurance, information-technology equipment or software packages.  


Goods mean the same as and is interchangeable with supplies. 


50. Grant means the furnishing of assistance, whether financial or otherwise, to any person to 
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support a program authorized by law. It does not include an award whose primary 


purpose is to procure an end product, whether in the form of goods, services, or 


construction.  A contract resulting from such an award is not a grant but a procurement 


contract. 


51. Information technology or IT means data processing, telecommunications, and office 


systems technologies and services. 


a. Data processing means the automated collection, storage, manipulation, and 


retrieval of data including: central processing units for all types of computers; 


related peripheral equipment such as terminals, document scanners, word 


processors, intelligent copiers, off-line memory storage, printing systems, data 


transmission equipment and related software such as operating and network 


software. 


b. Office systems technology means office equipment such as typewriters, 


duplicating and photocopy machines, paper forms, and records; microfilm and 


microfiche equipment and printing equipment and services. 


c. Service means the providing of consultant assistance for any aspect of information 


technology, systems, and networks. 


d. Telecommunication means voice, data, message, and video transmissions, and 


includes the transmission and switching facilities of public telecommunications 


systems, as well as operating and network software. 


52. Invitation for bids means a written solicitation issued and published by the Director for 


bids to contract for the procurement or disposal of stated goods, services, or construction, 


which will ordinarily result in the award of a contract to the responsible vendor making 


the lowest responsive bid.  Invitation for bids shall set forth the bid requirements, the 


evaluation criteria to be used, and a statement of a vendor’s right to protest.  Invitation for 


bids includes all solicitation documents, whether attached or incorporated by reference. 


53. Notice of an award or intent to award means posting the required information at a location 


specified in the invitation for bids.  The notice shall include the date of posting the notice, 


identify the invitation to bid, identify the vendor, state whether it is a notice of award or 


notice of an intent to award, and a statement of a vendor’s right to protest.  In addition, 


notice shall include the following when applicable: 


a. For contracts with a total or potential value in excess of fifty thousand dollars 


($50,000) but less than one hundred thousand dollars ($100,000), the Director shall 


send the notice to all vendors responding to the solicitation contemporaneous with 


the date of posting and there shall be no waiting period between the posting and 


entering into a contract. 


b. For contracts with a total or potential value of one hundred thousand dollars 


($100,000) or greater, the Director shall send the notice to all vendors responding to 


the solicitation contemporaneous with the date of posting.  For contracts in this 


category, the following applies: 


i. When only one vendor has responded to the solicitation, there shall be no 


waiting period between the posting and entering into a contract; but 


ii. When more than one vendor has responded to the solicitation, there shall be 


a ten (10) day waiting period between the posting and entering into a 


contract.   
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54. May denotes permissive, not mandatory. 


55. Minor informality means mistakes, excluding judgment errors, that have negligible effect 


on price, quantity, quality, delivery, or other contractual terms, and the waiver or 


correction of such mistakes does not prejudice other vendors or the County. 


56. Minority business enterprise or MBE means a business which either (a) the County finds 


is an MBE through a certification process established under the Regulations and 


Operating Policies or (b) has been certified by an appropriate organization as a socially 


and economically disadvantaged small business. 


57. Minority person means a United States citizen who is economically and socially 


disadvantaged. 


58. Multi-year contract means a contract that is for a term that is longer than one fiscal year or 


contains a renewal or extension provision that, with the renewal or extension, would cause 


the contract to be in force for more than one fiscal year 


59. OSMBA means the Office of Small and Minority Business Assistance as defined by 


Section 11-35-5270 of the State Code. 


60. Operations and maintenance means a project whereby the County enters into a single 


contract for the routine operation, routine repair, and routine maintenance of an 


infrastructure facility. 


61. Performance specification means a specification that sets forth a capacity or objective 


that is determined to be necessary for the item involved. 


62. Person means any legal entity including, but not limited, a natural person or individual, 


an association of same, or a business entity such as a partnership, company, or 


corporation. 


63. Petty expenditure means a purchase reasonably expected to cost $100.00 or less. 


64. Prime contractor means a person who has a contract with the County to build, alter, repair, 


improve, or demolish any County infrastructure. 


65. Procurement means buying, purchasing, renting, leasing, or otherwise acquiring any 


goods, services, or construction. It also includes all functions that pertain to same, 


including description of requirements, selection and solicitation of sources, preparation 


and award of contract, and all phases of contract administration. 


66. Public bid opening means the opening of bids at the appointed time in the presence of the 


Director and at least one (1) witness. 


67. Public notice or published means the distribution or dissemination of information to 


interested persons using a method reasonably available.  Such method may include any 


one or more of the following: posting on a County-designated website such as the official 


County website; posting on a bulletin board located in the primary public reception area 


of the using agency; publication in a newspaper of general circulation; electronic or paper 


mailing lists. 


68. Purchase description means the words used or incorporated by reference in a solicitation to 


describe the goods, services, or construction to be purchased, including specifications. 


69. Real estate means any land, all things growing on or attached thereto, and all 


improvements made thereto including buildings and structures. 


70. Regulations and Operating Policies means those duly authorized and established in 


accordance with the administrative procedure set forth in this Code.  The Regulations and 


Operating Policies will describe organizational procedures or practices, clarify or 
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interpret provisions of the Code. 


71. Request for proposals or RFP means a written solicitation issued and published by the 


Director for proposals based on a generalized scope of work to provide goods, services, 


or construction which will ordinarily result in the award of a contract to the responsive 


and responsible vendor making the proposal determined to be most advantageous to the 


County.  The award of the contract must be made on the basis of evaluation factors that 


are stated in the RFP.  Request for proposals includes all documents, whether attached or 


incorporated by reference, utilized for soliciting proposals. 


72. Request for qualifications means formal solicitation for professional and/or technical 


capabilities. Before soliciting bids, the Director may issue a request for qualifications from 


prospective vendors.  A request for qualifications must contain, at a minimum, a description 


of the scope of work to be solicited by the invitation for bids, the deadline for submission of 


information, and how vendors may apply for consideration.  The request must require 


information concerning the vendor’s product specifications, qualifications, experience, and 


ability to perform what is required.  The Director shall rank responding vendors from the 


most qualified to the least qualified based on the vendors’ responses.  Bids shall be solicited 


from at least the top two (2) ranked vendors by means of an invitation for bids. 


73. Request for quotations means informal solicitations to obtain written quotations without 


formal publication, advertising or receipt of sealed bids. 


74. Resident means a vendor who:  


a. Has registered and paid all applicable registration fees, license fees, and assessed 


taxes; 


b. Is authorized to transact business within the stated geographical area; 


c. Maintains an office in the stated geographical area, and either 


i. At the time of the bid, maintains an inventory in the stated geographical 


area of expendable items which are representative of the general type of 


commodities on which the bid is submitted, or 


ii. At the time of the bid, is headquartered and has a payroll in the stated 


geographical area. 


75. Responsible vendor means a person who has the capability in all respects to perform fully 


the contract requirements, and the integrity and reliability which will assure good faith 


performance. 


76. Responsive vendor means a person who has submitted a response which conforms in all 


material respects to the County’s invitation or solicitation. 


77. Service(s) means the furnishing of labor, time, or effort by a contractor, whose services 


are not otherwise exempted by the Code, not involving the delivery of a specific end 


product other than reports which are merely incidental to the required performance.  This 


term shall not include employment agreements. 


78. Shall denotes mandatory, not permissive. 


79. Signature means any identifier or authentication technique attached to or logically 


associated with an electronic record that is intended by the party using it to have the same 


force and effect as a manual signature as provided in the South Carolina Electronic 


Commerce Act. 


80. Small business means a for-profit concern, including its affiliates, that is independently 


owned and operated, not dominant in the field of operation in which it is bidding, and 
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qualified as a small business under the criteria and size standards in 13 C.F.R. Section 


121 (1996), as amended.  Such is “not dominant in the field of operation” when it does 


not exercise a controlling or major influence on a national basis in a kind of business 


activity in which a number of business concerns are primarily engaged.  In determining 


whether dominance exists, consideration shall be given to all appropriate factors, 


including volume of business, number of employees, financial resources, competitive 


status or position, ownership or control of materials, processes, patents, license 


agreements, facilities, sales territory, and nature of business activity. 


81. Socially and economically disadvantaged small business means any small business which: 


a. Is at least fifty-one (51%) percent owned by one or more minority persons and who 


also exercise control over the business per 49 CFR Part 26, Subpart D (2006), as 


amended; 


b. In the case of a corporation, fifty-one percent (51%) of all classes of voting stock of 


such corporation must be owned by one or more minority persons; or  


c. In the case of a partnership, (i) fifty-one percent (51%) of the partnership interest 


must be owned by one or more minority persons and (ii) management and daily 


business operations must be controlled by one or more minority persons. 


82. Socially disadvantaged individuals means those natural persons or individuals who have 


been subject to racial or ethnic prejudice or cultural bias because of their identification as 


members of a certain group, without regard to their individual qualities.  Such groups 


include Black Americans, Hispanic Americans, Native Americans (including American 


Indians, Eskimos, Aleuts and Native Hawaiians), Asian Pacific Americans, and other 


groups recognized as minorities by the OSMBA. 


83. Specification means any technical or purchase or other description of the physical or 


functional characteristics, or of the nature of a supply, service, or construction item.  It may 


also include a description of any requirement for inspecting, testing, or preparing a supply, 


service, or construction item for delivery.  All specifications shall be drafted to promote 


overall economy for the purpose intended, to encourage maximum free and open 


competition, and shall not be unduly restrictive. 


84. State means the State of South Carolina. 


85. State Code means the then-current South Carolina Consolidated Procurement Code. 


86. Supplies means all property other than real property, including but not limited to 


equipment, materials, printing, insurance, information-technology equipment or software 


packages.  Supplies shall be interchangeable with goods. 


87. Subcontractor means any person having a contract to perform work or render a particular 


service to a contractor as part of the contract with the County. 


88. Suspension means the disqualification of a person to be a vendor in the County’s acquisition 


or disposal of goods, services, construction or public property for a temporary period 


pending the completion of an investigation and any legal proceedings that may ensue 


because a person is suspected upon probable cause of conduct or failure or inadequacy of 


performance which, if true, may lead to debarment. 


89. Tabulation of bids means the writing of a list at the public bid opening of vendors and 


their respective bids.  The tabulation shall be open for public inspection. 


90. Term contract means a contract established by the Director for a specific supply, service or 


IT for a specified time and for which it is mandatory that the County procure its 
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requirements of such during its term. 


91. Using agency means the County or any Department that uses any goods, services, or 


construction procured under this Code. 


92. Vendor means a bidder, offeror, or proposer who responds to a County-provided 


opportunity for (a) the County to acquire goods, services, or construction or (b) the County 


to dispose of public property other than real estate.  Vendor also includes the contractor with 


whom the County ultimately contracts for the relevant acquisition or disposal.  


93. Written or in writing means the product of any method of forming characters on paper, 


other materials, or viewable screens, which can be read, retrieved, and reproduced, 


including information that is electronically transmitted and stored.  


 


Part E – Public Access 
 


§1-501 Public Access to Procurement Information. 


1. The County is subject to the South Carolina Freedom of Information Act.  As a result, every 


person submitting information or documents to the County in connection with matters 


governed by this Code is on notice that the County may disclose such submitted information 


or documents.  By submitting information or documents to the County, the submitting 


person assumes the risk and bears sole responsibility for any damage that may arise from 


disclosure. 


2. The County may, in its sole discretion, assert any relevant and applicable exemption to 


disclosure allowed by the South Carolina Freedom of Information Act. 


3. Unless contrary to the South Carolina Freedom of Information Act, the County shall not be 


required to disclose the following: 


a. Evaluative documents pre-decisional in nature containing technical evaluations and 


recommendations; or 


b. Documents submitted in response or with regard to an invitation for bids or 


solicitation of proposals or other request in instances in which a contract is not 


made. 


4. To the extent a person provides the County with documents that contain what the person 


deems to be confidential proprietary information, the person has a duty to mark such 


documents “CONFIDENTIAL.”  In that instance, the person must mark 


“CONFIDENTIAL” each part, by page, paragraph, section or line, as appropriate, in such 


manner that it is clear to a reasonable person making a cursory review of the document as a 


whole that the relevant part has been marked confidential.  Under those circumstances, the 


County will endeavor to take reasonable steps to keep those portions confidential, unless a 


Freedom of Information Act request is received.  Under the latter circumstances, the County 


will endeavor to take reasonable steps to notify the person of the Freedom of Information 


Act request so that the person may take, at its sole expense, whatever steps, if any, its deems 


necessary to protect its assertion that the information is confidential and exempt from 


disclosure. 


 


Part F – Electronic Transmissions 


 


§1-601 Authorization of Electronic Signatures. 
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The use of electronic media, including acceptance of electronic signatures, is authorized 


consistent with applicable State statutory, regulatory or other guidance for use of such media, so 


long as such guidance provides for: 


1. Appropriate security to prevent unauthorized access to the bidding, approval, and award 


processes; and 


2. Accurate retrieval or conversion of electronic forms of such information into a medium 


which permits inspection and copying. 
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PROCUREMENT CODE 


 


ARTICLE 2—PROCUREMENT ORGANIZATION 


 


Part A – Procurement Director 


 


§2-101 Creation of the Office of the Procurement Director. 


There is hereby created the Office of the Procurement Director which shall be headed by the 


Director. 


 


§2-102 Qualifications. 


To be qualified for appointment as Director, the candidate shall have: 


1. Recent experience in public procurement, such as the acquisition and disposal of goods, 


services, construction, or public property; 


2. All of the requirements included in the then-current job description for the position of 


Director; and 


3. Executive and organizational abilities.  


 


§2-103 Appointment. 


The Administrator shall appoint the Director. 


 


§2-104 Powers and Duties. 


1. Central Procurement Officer. The Director shall serve as the central procurement officer 


for the County. 


2. Power to Establish Regulations and Operational Policies. Consistent with the provisions 


of this Code, the Director may establish or revoke Regulations and Operational Policies 


pursuant to the following procedure: 


a. The Director shall confer with the County Attorney to create or revoke a written 


regulation or operational policy; 


b. The Director shall submit any proposal or revocation to the deputy administrator 


in the Director’s chain of command who shall either (i) recommend same to the 


Administrator or (ii) return same to the Director noting the reason(s) for not 


recommending same to the Administrator.  If the deputy administrator decides to 


make a recommendation, the deputy administrator shall present it to the 


Administrator who, in turn, will either consent to or reject same, and return it to 


the deputy administrator for appropriate action. 


c. The Director shall maintain a centralized filing system for all proposed regulations 


and operational policies, whether established, rejected, or revoked, that preserves 


each and its disposition through the relevant chain of command. 


d. The Director shall maintain a centralized filing system of the then-current 


regulations and operational policies that will be known as the Regulations and 


Operational Policies.  The centralized filing system shall be such that whatever is 


currently in effect is separate from what is not in effect, and those in effect are 


easily identifiable and accessible to the public. 


3. Duties. The Director shall have the following duties: 
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a. Consistent with the due authorization required by §4-101, shall cause to be 


procured all goods, services, and construction for the County, and shall cause to 


be disposed of all surplus public property the County authorizes to be disposed. 


b. Shall cause specifications to be prepared and issued for goods, services and 


construction.  Performance specifications should be included wherever practicable.  


In carrying out this duty, the Director may delegate the initial drafting of 


specifications to the using agency or may obtain input, expert advice, and other 


assistance from the using agency. 


c. If the Director determines it would be in the best interests of the County, the 


Director shall prequalify vendors for particular types of goods, services, and 


construction.  The method of submitting prequalification information and the 


information required in order to be prequalified shall be determined by the 


Director.  Solicitation mailing lists of potential contractors shall include, but shall 


not be limited to, such prequalified vendors. 


d. If the Director determines it would be in the best interest of the County, the Director 


may charge a requesting vendor the cost incurred for copying and mailing bid or 


proposal documents.  Under those circumstances, a vendor shall make the payment 


to the County prior to the County delivering the requested documents; however, if 


the vendor shall be awarded the contract, the County shall reimburse the vendor 


an amount equal to the costs the vendor incurred under this section. 


e. Exercise general supervision and control over the County’s inventories of supplies 


and public property. 


f. Make, reduce to writing, and maintain in an official County file all determinations 


this Code requires. 


g. Maintain records pertaining to the solicitation, award, and performance of a contract 


in a solicitation or contract file. 


h. Retain and dispose of all procurement records in accordance with the County’s 


records retention guidelines and schedules.  If a contract is being funded in whole or 


in part by assistance from a federal agency, then all procurement records pertaining 


to that contract shall be maintained for four (4) years or such other time as may be 


required by federal law, from the closeout date of the assistance agreement or the 


final disposition of any controversy arising out of the assistance agreement. 


i. Formulate policies for the disbursement and accounting of the petty expenditures 


fund; 


j. Establish and maintain programs for the inspection, testing, and acceptance of 


goods, services, and construction; 


k. Ensure County and vendor compliance with this Code and the Regulations and 


Operational Policies, including reviewing and monitoring all County 


procurements and disposals from the beginning of the procurement or disposal 


process to the conclusion of any resulting contract; 


l. When for any reason collusion or other anticompetitive practices are suspected 


among any vendors, the Director shall transmit to the County Attorney a written 


notice of the relevant facts and request the County Attorney’s assistance in 


addressing the situation. 


m. Carry out all other duties assigned to the Director under other provisions of the 
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Code and the County’s then-current job description for the position of Director. 


 


§2-105 Delegation of Authority. 


The Director may delegate authority to designees, but only in accordance with established 


Regulations and Operational Policies. 


 


§2-106 Legal Assistance.   


If the Director shall need legal assistance in carrying out the Director’s powers and duties, then 


the Director shall seek such assistance from the Office of the County Attorney. 


 


Part B – Organization of Public Procurement 


§2-201 Centralization of Procurement Activity; General Authority to Contract. 


Except as otherwise provided in this Code and consistent with the due authorization required by 


§4-101, the process of procuring goods, services, and construction, and the management, control, 


and warehousing of supplies and public property, and the process of disposal of surplus public 


property for the County is centralized to the Director.  Notwithstanding this procedural 


centralization, the County shall not enter into a procurement or disposal contract without 


obtaining authorization in accordance with Section 4-101. 


 


§2-202  Central Supplies. 


1. Generally.  The Director shall establish centralized stocks of such items as office 


supplies, office furniture and equipment, printing supplies, and gasoline which the 


County normally uses.  In accordance with established Regulations and Operational 


Policies, the Director may authorize the County to use a system of regulated purchasing 


cards for purchasing such supplies from third parties when the Director finds it is more 


advantageous to the County than amassing centralized stocks. 


2. Inventory.  The Director shall periodically inventory centralized stocks and public 


property of the County.  Said inventory may be performed by means of physical counts or 


by means of perpetual records that are periodically certified by physical counts. 


3. Accounting.  The Director shall maintain central supply and service for each class of 


inventory.  When such items are provided to the County, the Director shall charge the 


using entity an amount representing the cost of such items, and shall credit an equivalent 


amount to the appropriate central supply and service account. 


4. Purchasing Cards; Requisitions.  Purchasing cards and requisitions may be used.  From 


the Effective Date of this Code until the promulgation of regulations on the subjects, the 


use of purchasing cards and requisitions shall be allowed in accordance with the practices 


that pre-dated the Effective Date.  Upon promulgation of regulations on the subjects, the 


use of purchasing cards and requisitions shall be allowed only in accordance with the 


Regulations and Operational Policies.   
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PROCUREMENT CODE 


 


ARTICLE 3—EVALUATION OF BIDS AND PROPOSALS 


 


Part A – Minority Business Enterprise Program 


 


§3-101 County MBE Program. 


1. Statistical Justification for County MBE Goals. MBEs represent __ percent of the 


businesses in the United States and __ percent of the business revenue nationwide, 


according to the United States Bureau of Census. Also, according to the United States 


Bureau of Census, in the Orangeburg County area, __ percent of establishments have less 


than ten employees and __ percent of establishments have less than 50 employees. 


2. MBE Program. Based upon §1-102.1 and §3-101.1, there is hereby established a County 


MBA Program.  The statistical goals of the MBE Program are as follows: 


a. A goal of ___ percent of annual procurement.  This is consistent with the federal 


MBE goal of 25 percent and lower than the availability of MBEs in the 


marketplace; and 


b. A ___ percent MBE subcontracting goal for each specific prime contract that has 


subcontracting and/or supplier possibilities; however, the Director shall have the 


authority to reduce or eliminate such MBE goal on a contract-by-contract basis 


based upon the type of contract, the type of subcontracting work that will be 


required, and the availability of MBE's therefore. 


 


§3-102 Required Submissions; Counting Procedures. 


1. Every vendor participating in a procurement shall be required to submit with its response 


the names, addresses, certification numbers, if applicable, of certified MBEs or firms that 


have applied for MBE certification at the time of the submission, and any other information 


the Director may require in the project's solicitation documents. 


2. In evaluating the County’s progress toward reaching its MBE goals, the following shall 


apply: 


a. Once a firm is certified as an MBE, the total dollar value of the subcontractor or 


supplier contract awarded to the MBE by the contractor is counted toward the 


applicable MBE goal. If a firm is listed on the contract as having its MBE 


certification pending has its certification denied, or if an MBE fails to be recertified 


during the term of the contract, or if an MBE is decertified during the term of the 


contract, the dollar value of the contract awarded to that MBE cannot be counted 


toward the applicable MBE goal; 


b. The County will count toward its MBE goals a portion of the total dollar value of a 


contract with a joint venture equal to the percentage of the ownership and 


contractual commitment to the MBE partner in the joint venture. 


c. The County will count toward the MBE goals a portion of the total dollar value of a 


contract with a mentor protégé team equal to the percentage of the project self 


performed by the MBE member of the team. 


d. The County will count toward its MBE goals only expenditures to MBEs that 


perform a commercially useful function in the work of the contract. 
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e. The County will count toward its MBE goals the following expenditures to MBE 


firms that are not suppliers: 


i. The fees or commissions charged for providing a bona fide service, such as 


professional, technical, consultant or managerial services and assistance in 


the procurement of essential personnel, facilities, equipment, materials or 


supplies required for performance of the contract, provided that the fee or 


commission is determined by the County to be reasonable and not excessive 


as compared with fees customarily allowed for similar services. 


ii. The fees charged for delivery of materials and supplies required on a job site 


(but not the cost of the materials and supplies themselves) when the hauler, 


trucker, or delivery service is not also the manufacturer of, or a regular 


dealer in, the materials and supplies, provided that the fee is determined by 


the County to be reasonable and not excessive as compared with fees 


customarily allowed for similar services. 


iii. The fees or commissions charged for providing any bonds or insurance 


specifically required for the performance of the contract, provided that the 


fee or commission is determined by the County to be reasonable and not 


excessive as compared with fees customarily allowed for similar services. 


 


§3-103    MBE-Designated Procurements.  


The Regulations and Operational Policies shall designate such procurements as deemed appropriate 


for negotiation with South Carolina-based MBEs.  Where the County will not be required to 


sacrifice (a) the quality of goods or services or (b) fair, reasonable and competitive pricing, the 


following criteria shall be used to designate such procurements:  


1. The total dollar value of procurement in the County.  


2. The availability of County- and State-based MBEs.  


3. The potential for breaking procurements into smaller units, where necessary, to encourage 


MBE participation in procurement.  


 


§3-104 Duties of the Procurement Director.  


1. Assistance from the Director.  The Director shall provide assistance to MBEs and minority 


persons with the procurement process, including, but not limited to, the following: 


a. The sponsorship of training programs regarding how to do business with the 


County.  The Director shall coordinate with the appropriate State offices and 


minority programs to develop these training programs. 


b. The issuance of supplementary instructions to promote full participation in the 


County’s MBE program; 


c. The establishment of Regulations and Operational Policies to allow MBEs 


alternatives and additional flexibility as to the Code’s provisions regarding security 


and progress payments.  


2. Source Lists.  The Director shall establish, update and maintain special source lists of MBEs 


that are located in the County and these lists shall, at a minimum, include an alphabetical 


listing by MBE name, a listing by product, and a listing by service.  The lists shall include 


details regarding the products and services each MBE provides.  
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3. Solicitation Mailing Lists.  The Director shall also establish, update and maintain a list 


containing the MBEs on the State’s bidders’ list, and shall ensure that these firms are 


solicited on an equal basis within nonminority firms.  


4. Fee Waivers.  Upon request by an MBE and certified by the OSMBA, user or subscription 


fees for services provided by the Director may be waived for an MBE. 


5. Annual Report.  The Director shall report annually in writing to the Council concerning the 


number and dollar value of contracts awarded to MBEs and minority persons during the 


preceding fiscal year.  After the first fiscal year, the Director’s annual report shall include 


sufficient comparative information for Council to evaluate the progress of the MBE 


Program.  


 


Part B - Preference Percentage Points 


 


§3-201 Preferences Percentage Points for Vendors. 


For the reasons stated in §1-102.1 and 2, the County finds that it is appropriate to recognize 


preferences. 


1. Application. The purpose of the preference percentage point system is to value a vendor’s 


bid or proposal for purposes of determining its value in contrast to other vendors’ bids or 


proposals.  The preference percentage point system does not change the vendor’s actual 


bid or proposal amount, and the vendor’s actual bid or proposal amount shall be used if 


the vendor is awarded the contract.   


2. Grounds for Preference. Two (2) preference percentage points are available to a vendor 


for each of the following categories applicable to the vendor that the vendor has certified 


in accordance with §3-201.5: 


a. The vendor is a resident of the State; 


b. The vendor is a resident of Orangeburg County, South Carolina; and 


c. The vendor is an MBE. 


3. Valuation. During the evaluation of bids and proposals leading up to a contract award, a 


preference percentage point shall be valued at a dollar amount that is equal to 1% of the 


vendor’s total bid.  Subject to the preference caps, the dollar value of the cumulative total 


preference points is deducted from the vendor’s total bid. 


4. Preference Caps. The maximum preference a vendor may accumulate on any particular 


procurement is capped at the higher of the following: six (6) preference percentage 


points; or $25,000.00. 


5. Certification. The Director shall apply the preferences provided that, in the responsive bid 


or proposal, the vendor certifies in writing under an appropriately labeled section to the 


underlying facts necessary for the Director to find that the vendor qualifies for a 


preference. The Director shall create and provide vendors with a checklist-type 


certification form sufficient for this purpose.  If a vendor has not made a sufficient 


certification for a preference in the responsive bid or proposal, then (a) the vendor will 


not be entitled to claim any preference on the bid or proposal (b) nor will the vendor be 


entitled to contest the application of any preference that arises from a sufficiently certified 


bid. 


6. Penalties. 


a. Invalidity.  If the vendor was awarded the contract and a preference applied is 
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found to have been invalid at the time the preference was made, then: 


i. If the County has custody of retainage, then the County shall be entitled to 


keep the retainage up to the amount of the value of the invalid preferences. 


ii. If the County does not have custody of retainage, but has not made final 


payment to the contractor, then the County shall be entitled to withhold 


from its final payment to the contractor an amount equal to the value of the 


invalid preferences. 


iii. If the County does not have custody of retainage and has made final 


payment to the contractor, the County shall be entitled to debar the 


contractor until such time as the contractor pays the County an amount 


equal to the value of the invalid preferences.  In this event, the three (3) 


year maximum period for debarment shall not apply.  


b. False Pretenses. In addition to the applicable penalty for invalidity in §3-201.6.a., 


the County shall debar a vendor for three (3) years if the County determines that a 


vendor’s preference certification (a) is not valid and (b) was filed under false 


pretenses. 


 


 


Part C – Breaking Ties 


§3-301 Tie Bids. 


After applying the preferences set forth in this Article, if two (2) or more vendors are tied in price 


while otherwise meeting all of the required conditions and the contract is to be awarded to the 


lowest bidder, award is determined in the following order of priority: 


1. If there is a business based in the United States of America tied with a business based 


outside of the United States of America, the award must be made to the business based in 


the United States of America. 


2. If there is a South Carolina business tied with an out-of-state business, the award must be 


made to the South Carolina business. 


3. If there are two South Carolina businesses tied, the award must be made to (a) the business 


located in Orangeburg County, if any, or (b) if none, pursuant to §3-301.5.  


4. If there is an MBE and a non-MBE, the award must be made to the business located in 


Orangeburg County or, if none, the award must be made in favor of the MBE; 


5. In all other situations in which bids are tied, the award must be made to the tied vendor 


offering the quickest delivery time, or if the tied vendors have offered the same delivery 


time, the tie must be resolved by the flip of a coin witnessed by the Director.  All 


responding vendors must be invited to attend any such coin flip 


 


Part D – Cancellation, Rejection, Acceptance and Construction of Bids and Proposals 


 


§3-401 Cancellation of Invitations for Bids or Requests for Proposals; 


Rejection of Bids or Proposals. 


An invitation for bids, a request for proposals, or other solicitation may be cancelled, or any or all 


bids or proposals may be rejected in whole or in part when (1) it is in the best interest of the County 


or (2) as may be specified in the solicitation.  The Director shall reduce the reason to writing and 


make that writing a part of the solicitation file. 
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§3-402. Acceptance and Evaluation. 


Bids and proposals must be accepted unconditionally without alteration or correction, except as 


otherwise authorized in this Code.  Bids and proposals must be evaluated based on the requirements 


in the solicitation, the criteria listed in the bid or proposal, and in accordance with the Code and 


Regulations and Operating Policies.  


 


§3-403. Correction or Withdrawal of Bids; Cancellation of Awards. 


Correction or withdrawal of inadvertently erroneous bids before bid opening, withdrawal of 


inadvertently erroneous bids after award, or cancellation and re-award of awards or contracts, after 


award but before performance, may be permitted in accordance with the Regulations and Operating 


Policies.  After bid opening, changes in bid prices or other provisions of bids prejudicial to the 


interest of the County or fair competition must not be permitted.  After opening, bids must not be 


corrected or withdrawn except in accordance with the provisions of this Code and the Regulations 


and Operating Policies. 


 


§3-404 Minor Informalities and Irregularities. 


A minor informality or irregularity is one which is merely a matter of form or is some immaterial 


variation from the exact requirements of the invitation for bids having no effect or merely a trivial 


or negligible effect on total bid price, quality, quantity, or delivery of the supplies or performance of 


the contract, and the correction or waiver of which would not be prejudicial to other vendors.  The 


Director shall either give the vendor an opportunity to cure any deficiency resulting from a minor 


informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the 


County.  Such communication or determination shall be in writing. Examples of minor 


informalities or irregularities include, but are not limited to:  


1. Failure of a vendor to return the number of copies of signed bids required by the 


solicitation;  


2. Failure of a vendor to furnish the required information concerning its number of employees 


or failure to make a representation concerning its size;  


3. Failure of a vendor to sign its bid, but only if the vendor has formally adopted or authorized 


the execution of documents by typewritten, printed, or rubber stamped signature and 


submits evidence of that authorization, and the bid carries that signature or the unsigned bid 


is accompanied by other material indicating the vendor’s intention to be bound by the 


unsigned document, such as the submission of a bid guarantee with the bid or a letter signed 


by the vendor with the bid referring to and identifying the bid itself;  


4. Failure of a vendor to acknowledge receipt of an amendment to a solicitation, but only if:  


a. The bid received indicates in some way that the vendor received the amendment, 


such as where the amendment added another item to the solicitation and the vendor 


submitted a bid on the added item, if the vendor states under oath that it received the 


amendment before bidding and that the vendor will stand by its bid price;  or  


b. The amendment has no effect on price or quantity or has a mere trivial or negligible 


effect on quality or delivery and is not prejudicial to other vendors, such as an 


amendment correcting a typographical mistake in the name of the governmental 


body;  


5. Failure of a vendor to furnish an affidavit concerning affiliates;  







Procurement Code Art. 3 10292009v3r 3-6 


6. Failure of a vendor to execute the certifications with respect to equal opportunity and 


affirmative action programs;  


7. Failure of a vendor to furnish cut sheets or product literature;  


8. Failure of a vendor to furnish certificates of insurance;  


9. Failure of a vendor to furnish financial statements;  


10. Failure of a vendor to furnish references;  


11. Failure of a vendor to furnish its bidder number;  and  


12. Notwithstanding Title 40 of the South Carolina Code of Laws, the failure of a vendor to 


indicate his contractor’s license number or other evidence of licensure, except that a 


contract must not be awarded to the vendor unless and until the vendor is properly licensed 


under the laws of South Carolina.  


 


§3-405 Responsibility of Vendors. 


A written determination of non-responsibility of a vendor shall be made in accordance with 


Regulations and Operating Policies. The unreasonable failure of a vendor to promptly supply 


information in connection with an inquiry with respect to responsibility may be grounds for a 


determination of non-responsibility with respect to such vendor.  


 


§3-406 Substantiation of Offered Prices. 


The Director may request factual information reasonably available to the vendor to substantiate 


that the price or cost offered, or some portion of it, is reasonable, if the price is not: 


1. Based on adequate price competition;  


2. Based on established catalogue or market prices;   


3. Set by law or regulation; and  


4. The price or cost exceeds an amount established in the Regulations and Operating 


Policies. 
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PROCUREMENT CODE 


 


ARTICLE 4—CONTRACT FORMATION 


 


Part A – Authority to Bind County to a Contract 


 


§4-101 Authorization By Dollar Amount. 


Regardless of the acquisition or disposal method to be used, the level of authorization necessary 


for the County to enter into a binding contract regarding goods, services, construction, or public 


property shall be dependent on the dollar amount involved.  In determining the level of 


authorization necessary, the following shall apply: 


1. If more than $20,000.00 is reasonably expected to be expended, Council must authorize 


the transaction by vote in a public meeting. 


2. If between $100.01 and $20,000.00 is reasonably expected to be expended, the 


transaction must be authorized by the Administrator, unless the Regulations and 


Operating Policies specify a lower administrative level for authorization. 


3. If under $100.00 is reasonably expected to be expended, the transaction must be 


authorized by the Director. 


 


§4-102 Equal Dignity. 


Every contract modification, change order, or contract price adjustment under a construction 


contract which exceeds available construction funds or is outside the scope of the original contract 


shall be subject to prior approval by the relevant authority that authorized the original contract.  The 


Director shall report to said authority regarding the effect of the contract modification, change 


order, or contract price adjustment on the total project budget or the total contract budget. 


 


§4-103 Authorization of Legal Services. 


Professional legal services shall not be governed by §4-101.  Professional legal services for the 


County shall be governed by the ordinance governing the Office of the County Attorney; however, 


professional legal services to be rendered by an attorney other than one in or then-affiliated with the 


Office of the County Attorney, must be approved by the Chair of Council and the Administrator. 


 


Part B – Restrictions as to Type of Contract 


 


§4-201 Cost-Plus-a-Percentage-of-Cost Contracts.   


A cost-plus-a-percentage-of-cost contract is prohibited. 


 


§4-202 Cost Reimbursement Contracts. 


A “cost reimbursement” contract may be used only when (1) the County determines that such 


contract is likely to be less costly to the County than any other type of contract or (2) the County 


determines that it is impracticable to obtain the supplies, services, or construction required, except 


under a cost reimbursement contract. 


 


§4-203 Multi-Year Contracts. 
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1. Limitations on Multi-Year Contracts.  If a procurement qualifies as a Multi-Year Contract, 


then the payment and performance obligations of the County or its Departments for any 


fiscal year other than the first fiscal year shall be subject to the availability and appropriation 


of funds.  In the event that the County or its Departments determine that funds are 


unavailable or have not been appropriated in sufficient amount to meet that fiscal year’s 


obligation for any fiscal year subsequent to the first fiscal year, the County or its 


Departments shall notify the contractor that the Multi-Year Contract is being terminated 


pursuant to this provision, and the County and its Departments shall have no liability under 


the contract for the remainder of the contract term.   


2. Determination Prior to Use of Multi-Year Contract.  Prior to the utilization of a Multi-Year 


Contract, the Director shall determine in writing: 


a. That estimated requirements cover the term of the contract and are reasonably firm 


and continuing; and 


b. That such a contract will serve the best interest of the County or its Departments. 


3. Termination Due to Unavailability or Non-Appropriation of Funds.  All Multi-Year 


Contracts shall contain a clause stating that when funds are not appropriated or otherwise 


made available to support continuation of performance in a fiscal year of the term other than 


the initial fiscal year of the term, the County or its Departments shall be entitled to terminate 


the contract with no additional cost or liability to the County or its Departments. 


4. Maximum Term. State law restricts the length of the term of a contract entered into by the 


County or its Departments.  This provision is not intended to enlarge that time period. 


 


Part C – Contract Terms and Documentation 


 


§4-301 Contract Terms and Documentation. 


1. The contract between the County and the contractor shall be in writing and its terms shall 


be comprised of the following: (a) those included in the County’s solicitation; (b) those 


set forth in this Code as mandatory terms, including those listed in §4-401; and (c) those 


included in the successful bid or proposal that do not contradict the previous two 


categories of terms. 


2. It shall not be a justification to include a term in the contract based on a contractor’s 


assertion that the term is one of the contractor’s standard or mandatory contract terms. 


3. In the event that the solicitation requests that vendors address a particular point and the 


point is not addressed in the otherwise successful proposal or bid, the County's award of 


the contract to the contractor is contingent on the parties negotiating a mutually 


acceptable provision to address the point.  


 


§4-302 Rejection of Terms. 


1. To put the County on notice that the vendor will not accept a term of the solicitation as a 


contract term, the vendor shall expressly state that the specific term is rejected.  Unless a 


vendor expressly rejects a term of the solicitation, the proposal or bid will be deemed to 


include all of the terms in the solicitation. 


2. The County, at its option, may reject as non-conforming any proposal or bid that rejects a 


term of the solicitation. 


3. In the event that a term of a vendor’s proposal or bid contradicts a term of the solicitation, 
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but the proposal or bid fails to expressly reject the specific term of the solicitation, the 


term in the solicitation shall be a term of the contract and the contradictory term in the 


proposal or bid shall not be a term of the contract. 


4. The County shall be entitled to compel specific performance of all of the terms of the 


solicitation, and to recover the County’s actual attorney’s fees and court costs from the 


vendor, if the County seeks specific performance. 


 


§4-303 Negotiation of Additional Terms. 


After the County makes the decision to award the contract to the vendor, the County is willing to 


consider additional contract terms other than those described in §4-301 only under the following 


circumstances: 


1. The proposed additional terms are not inconsistent with the terms of the solicitation or the 


Code’s mandatory terms; and 


2. The vendor agrees in writing to reimburse the County for the attorney’s fees the County 


will incur in attempting to negotiate the additional terms and reduce those terms to 


writing, regardless of whether such additional terms become part of an executed contract. 


 Under these circumstances: 


a. The County shall select the attorney to represent it and that attorney shall act in 


the best interest of the County; and 


b. The vendor shall pay the County’s attorney’s fees prior to beginning the work 


contracted. 


 


§4-304 Forbidden Terms. 


Under no circumstances shall the contract include any of the following terms: 


1. Choice of Law. A term that the contract shall be interpreted in accordance with the law of 


any state other than the State of South Carolina. 


2. Contractor Rights and Remedies. A term that a contract dispute the contractor asserts 


against the County shall be handled in any manner other than in accordance with Article 7 


of the Code. 


3. Forum Selection. A term that provides for disputes between the contractor and the County 


to be filed in any forum other than the Orangeburg County Court of Common Pleas.  


4. Indemnity. An indemnity or hold harmless provision pursuant to which the County is 


expected to indemnify or hold another harmless. 


5. Liquidated Damages. A term allowing liquidated damages to be obtained from the 


County. 


 


§4-305 Contract Clauses and Their Administration. 


All contracts for supplies, services, and construction shall include provisions necessary to define the 


responsibilities and rights of the parties to the contract.  The County may include clauses providing 


for adjustments in prices, time of performance and other appropriate clauses, including, but not 


limited to: 


1. The unilateral right of the County to order, in writing, changes in the work within the scope 


of the contract; 


2. The unilateral right of the County to order changes in the time of performance that do not 


alter the scope of the contract work; 
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3. Variations occurring between estimated quantities of work in a contract and actual 


quantities; 


4. Specified excuses for delay or nonperformance; 


5. Termination of the contract for default; 


6. Termination of the contract in whole or in part for the convenience of the County; 


7. Suspension of work on a construction project ordered by the County; and 


8. Site conditions differing from those indicated in the contract, or ordinarily encountered, 


except that differing site conditions clauses need not be included in a contract: 


a. When the contract is negotiated; 


b. When the contract provides the site or design; or 


c. When the parties have otherwise agreed with respect to the risk of differing site 


conditions. 


 


§4-306 Price Adjustments.  


1. If a contractor seeks any adjustment in contract price, the contractor shall be required to 


submit cost or pricing data to the Director; however, any adjustment shall remain within the 


sole discretion of the County. 


2. If a price adjustment shall be allowed, adjustment resulting from the use of contract clauses 


shall be computed in one or more of the following ways: 


a. By agreement on a fixed price adjustment before commencement of the pertinent 


performance or as soon thereafter as practicable; 


b. By unit prices specified in the contract or subsequently agreed upon; 


c. By the cost attributable to the events or situations under such clauses with 


adjustment of profit or fee, all as specified in the contract or subsequently agreed 


upon; 


d. In such other manner as the contracting parties may mutually agree; or 


e. In the absence of agreement by the parties, by unilateral determination by the 


County of the reasonable costs allocable, either directly or indirectly, to the events or 


situations under such clauses as accounted for in accordance with generally accepted 


accounting principles, and with adjustment of profit or fee, as appropriate. 


3. If unit prices are stated in the contract or are subsequently agreed upon, and if quantities 


originally contemplated are so changed in a proposed change order that application of such 


unit prices to quantities of work proposed will cause substantial inequity to the County or 


the contractor, the applicable unit prices may be equitably adjusted at the discretion of the 


County. 


4. In determining the cost or credit to the County resulting from a change in the work, such as 


by change order, the allowances for overhead and profit combined included in the total cost 


to the County shall not exceed the percentages as follows: 


a. For a prime contractor, for any work performed by his own forces, fifteen percent 


(15%) of the cost; 


b. For a subcontractor working for a prime contractor, for work performed by the 


subcontractor’s own forces, fifteen percent (15%) of the cost; and 


c. For a prime contractor, for work performed by its subcontractors, seven percent 


(7%) of the amount due to the subcontractor. 
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Part D -  Mandatory Contract Provisions 


§4-401 Mandatory Contract Provisions. 


The following provisions must be included in a written contract between a contractor and the 


County and, in the event that the contract is not reduced to writing after an award, the vendor, by 


its participation in the procurement process, shall be deemed to have agreed to the following 


provisions: 


1. Accounting System Requirements. At the Director’s option, the County may require that a 


contractor’s accounting system: 


a. Permit timely development of all cost data the County finds appropriate; 


b. Supply the County with the cost data in the form the County finds appropriate; 


and 


c. Be adequate to allocate costs in accordance with generally accepted accounting 


principles. 


2. Applicable Law. The contract shall be subject to the laws of the State of South Carolina. 


3. Assignment. Neither party shall assign any right or interest it has in the contract without 


advance, written consent to the assignment by the other party to the contract. 


4. Audit. At reasonable times during the performance of the contract and for three (3) years 


after completion of the contract work, the County shall be entitled to audit the books and 


records of a contractor relevant to the performance of the contract.  The contractor shall not 


charge the County for any such audit.  Each contractor shall maintain books and records 


relevant to the performance of any contract for a period of three (3) years from the date of 


final payment under the contract. 


5. Default. Failure of either party to abide by the terms of the contract shall be a default. 


6. Forum Selection. In the event that the contractor has the right to file a lawsuit against the 


County, the contractor shall file such lawsuit only in the Orangeburg County Court of 


Common Pleas. 


7. Inspection. At reasonable times during the performance of the contract, the County shall 


be entitled to inspect the part of the contractor’s plant or place of business which is 


related to the performance of the contract.  The contractor shall not charge the County for 


any such inspection.  If the contractor uses subcontractors, the contractor shall include in 


its contract with each subcontractor the same inspection rights for the County as to the 


subcontractor. 


8. Merger. The written and fully executed contract shall be the entire agreement between the 


parties regarding the procurement. 


9. Modification. To be enforceable, any modification must be in writing and signed by both 


parties. 


10. Non-Appropriation. In multi-year contracts, a non-appropriation provision pursuant to 


which the County shall have no liability to complete the contract except as to payment for 


goods delivered or work performed prior to giving the contractor notice of termination of 


the contract due to non-appropriation. 


11. Notice. All notices given in connection with the contract shall be deemed fully given, 


made, and/or sent when in writing and delivered to the party’s agent whose name and 


contact information shall be set forth in the contract with a copy of same mailed to the 


party at its last known address.  In the event that the party fails to keep the name and 
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contact information regarding its agent current, notice shall be deemed fully given, made 


and/or sent when in writing, addressed to the party at its last known address, at the time it 


is deposited with the United States Postal Service affixed with sufficient first class 


postage. 


12. Rights and Remedies. By participating in the County’s procurement process, the contractor 


(a) accepts that the rights and remedies listed in Article 7 of the Orangeburg County 


Procurement Code are contractor’s exclusive rights and remedies concerning disputes 


arising from the procurement process and the contract and (b) waives all other rights or 


remedies otherwise provided by law.  The contractor acknowledges that Article 7 limits the 


contractor’s remedies to those set forth in the Article. 
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PROCUREMENT CODE 


 


ARTICLE 5—GOODS AND SERVICES 


 


Part A – Methods of Source Selection 
 


§5-101 Methods of Source Selection. 


Contracts for goods and services shall be awarded following one of the following procurement 


methods: 


1. Small Procurements (up to Fifty Thousand Dollars); 


2. Competitive sealed bidding; 


3. Competitive fixed priced bidding;  


4. Competitive best value bidding; 


5. Competitive on-line bidding; 


6. Competitive sealed proposals; 


7. Sole source procurement; 


8. Emergency procurement; and 


9. Auction or bankruptcy procurement. 


 


Part B – Small Procurements 


 


§5-201 Procurements Up to Fifty Thousand Dollars.    


1. For procurement up to fifty thousand dollars ($50,000) in actual or potential value, the 


County may follow the procedures in this section; however, procurement requirements must 


not be artificially divided so as to qualify for a procurement under this section. 


2. Competition and Price Reasonableness.  


a. Purchases not exceeding two thousand five hundred dollars ($2,500) may be 


accomplished without securing competitive quotations if the prices are considered 


reasonable.  The Director must annotate the purchase requisition:  “Price is fair and 


reasonable” and sign.  The purchases must be distributed equitably among qualified 


suppliers.  When practical, a quotation must be solicited from other than the previous 


supplier before placing a repeat order.  The administrative cost of verifying the 


reasonableness of the price of purchase “not in excess of” may more than offset 


potential savings in detecting instances of overpricing.  Action to verify the 


reasonableness of the price need be taken only when the suspects that the price may 


not be reasonable, comparison to previous price paid, or personal knowledge of the 


item involved.  


b. Purchase over two thousand five hundred dollars ($2,500) but not in excess of ten 


thousand dollars ($10,000) may be accomplished using solicitation of written quotes 


from a minimum of three (3) qualified sources of supply and documentation of the 


quotes attached to the purchase requisition.  The award must be made to the lowest 


responsive and responsible sources.  


c. Purchases over ten thousand dollars ($10,000) and up to fifty thousand dollars 


($50,000) may be accomplished using written solicitation of written quotes, bids, or 


proposals.  Public notice applies to the procurement.  A copy of the public notice 


and written quotes must be attached to the purchase requisition.  The award must be 
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made to the lowest responsive and responsible source or, when a request for 


proposal process is used, the highest ranking vendor. 


 


Part C – Procurements Over Fifty Thousand Dollars 


 


§5-301 Competitive Sealed Bidding. 


1. Conditions for Use.  Competitive sealed bidding may be used for contracts reasonably 


expected to be greater than fifty thousand dollars ($50,000.00).   


2. Option. If competitive sealed bidding is used, the Director may issue a request for 


qualifications and follow the associated procedure. 


3. Requirements. The competitive sealed bidding process shall require the following: 


a. An invitation for bids; 


b. Public notice of the invitation for bids at a reasonable time before the date set for 


opening bids; 


c. Secure, unopened storage of bids received prior to the time for opening bids; 


d. Public bid opening and tabulation; and 


e. Evaluation of bids in accordance with the solicitation documents, the Code, and the 


Regulations and Operating Policies. 


4. Award. If the County decides to go forward with the procurement, the intent to award the 


contract shall follow completion of the requirements listed above. 


5. Notice. The Director shall give notice of the intent to award. 


6. Discussion with Vendors.  As provided in the invitation for bids, discussions may be 


conducted with apparent responsive vendors for the purpose of clarification to assure full 


understanding of the requirements of the invitation for bids.  All bids, in the Director's sole 


judgment, needing clarification must be accorded that opportunity. Clarification of a 


bidder’s bid must be documented in writing by the Director and must be included with the 


bid.  Documentation concerning the clarification is subject to disclosure upon request. 


7. Negotiations After Unsuccessful Competitive Sealed Bidding. When bids received 


pursuant to this provision are unreasonable, or are not independently reached in open 


competition, or the low bid exceeds available funds as certified by the appropriate fiscal 


officer, and the Director makes a determination that time or other circumstances will not 


permit the delay required to re-solicit competitive sealed bids, a contract may be negotiated 


pursuant to this subsection provided that: 


a. Each responsible vendor who submitted a responsive bid under the original 


solicitation is notified of the determination and is given reasonable opportunity to 


negotiate; 


b. The negotiated price is lower than the lowest rejected bid received in response to the 


original solicitation; and 


c. The negotiated price is the lowest negotiated price offered by any of the responsible 


vendors who submitted responsive bids to the original solicitation.   


 


§5-302 Competitive Fixed Price Bidding. 


1. Conditions for Use.  In instances where competitive sealed bidding is not practical or 


advantageous to the County, the Director may determine in writing that competitive fixed 


price bidding will be used, and shall then proceed with competitive fixed price bidding. 
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2. Competitive Fixed Price Bidding.  The purpose of competitive fixed price bidding is to 


provide multiple sources of specific goods or services based on a preset maximum price 


which the County will pay for such goods or services. 


3. Requirements.  Competitive fixed price bidding shall require the following: 


a. An invitation to bid, including what the County has established as the maximum 


amount the County will pay for the goods or services desired;   


b. Public notice of the invitation to bid; and 


c. Evaluation of each response to determine whether the vendor is responsible and the 


bid is responsive 


4. Award. If the County decides to go forward with the procurement, the award shall follow 


completion of the requirements listed above and shall be made to all responsible vendors 


with responsive bids.  The contract shall include a provision that contains the basis of the 


award sufficient to satisfy external audit.   


5. Discussion with Vendors.  The Director may discuss the solicitation with apparent 


responsible vendors with responsive bids to assure the vendor understands fixed price 


bidding. All vendors whose bids, in the Director’s sole judgment, need clarification shall be 


accorded such an opportunity.   


6. Bids Received After Award.  Vendors not responding to the initial fixed price bid may be 


added to the awarded vendors list provided the vendor furnishes evidence of responsibility 


and responsiveness to the County’s original fixed price bid as authorized by the solicitation.  


7. Remedies.  The failure of a specific vendor to receive business, once it has been added to the 


awarded vendors list, shall not be grounds for a breach of contract action. 


 


§5-303 Competitive Best Value Bidding. 


1. Conditions for Use.  In instances where competitive sealed bidding is not practical or 


advantageous to the County, the Director may determine in writing that competitive best 


value bidding will be used, and shall proceed with competitive best value bidding. 


2. Competitive Best Value Bidding.  The purpose of competitive best value bidding is to allow 


factors other than price to be considered in the determination of award for specific goods or 


services based on pre-determined criteria identified by the County. 


3. Requirements. Competitive best value bidding shall require the following: 


a. An invitation to bid, including a list of the evaluation factors to be used and the 


numerical weighting of each factor; 


d. Public notice of the invitation to bid at a reasonable time before the date set for 


opening bids;  


e. Secure, unopened storage of bids received prior to the time for opening bids; 


b. Public bid opening and release of the names of participating vendors; and 


c. Evaluation of bids in accordance with the solicitation documents, the Code, and the 


Regulations and Operating Policies. 


4. Award. If the County decides to go forward with the procurement, the intent to award the 


contract shall follow completion of the requirements listed above and shall be to the 


responsible vendor with a responsive bid determined by Council to be most advantageous to 


the County, taking into consideration all evaluation factors set forth in the invitation to bid 


and the Director’s rankings.  The contract file shall contain the basis on which the award is 


made and must be sufficient to satisfy external audit. 







Procurement Code Art. 5 10292009v3r 5-4 


5. Notice.  The Director shall give notice of the intent to award. 


6. In response to a request, the director shall provide cost information after issuance of the 


award. 


7. Evaluation. 


a. Factors.  Cost must be a factor in evaluating and making an award and cannot be 


weighted at less than sixty percent (60%).  Best value bid evaluation factors may 


include, but are not limited to, any of the following as the Director may determine: 


i. Operational cost that the County would incur if the bid is accepted; 


ii. Quality of the product or service, or its technical competency; 


iii. Reliability of delivery and implementation schedules; 


iv. Maximum facilitation of data exchanged and system integration; 


v. Warranties, guarantees, and return policy; 


vi. Vendor financial stability; 


vii. Consistency of the proposed solution with the County’s planning documents 


and announced strategic program direction; 


viii. Quality and effectiveness of business solution and approach; 


ix. Industry and program experience; 


x. Prior record of vendor performance; 


xi. Vendor expertise with engagement of similar scope and complexity; 


xii. Extent and quality of the proposed participation and acceptance by all user 


groups; 


xiii. Proven development methodologies and tools; and 


xiv. Innovative use of current technologies and quality results. 


b. Selection and Ranking.  Bids shall be evaluated by using only the criteria stated in 


the best value bid and by adhering to the weightings assigned.  All evaluation 


factors, other than cost, will be considered prior to determining the effect of cost on 


the score for each participating bidder.  Once the evaluation is complete, the Director 


shall rank all responsible and responsive bidders from most advantageous to least 


advantageous to the County, considering only the evaluation factors stated in the 


best value bid. 


8. Discussion with Responsive Vendors.  Discussions may be conducted with apparent 


responsive vendors to assure understanding of the best value bid.  All bidders whose bids, in 


the Director’s sole judgment, need clarification shall be accorded such an opportunity.  
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§5-304 Competitive Sealed Proposals. 


1. Condition for Use.  In instances where competitive sealed bidding is not practical or 


advantageous to the County, the Director may determine in writing that competitive sealed 


proposals will be used, and shall proceed with competitive sealed proposals. 


2. Request for Qualifications.   


a. Prior to soliciting proposals, the Director may issue a request for qualifications from 


prospective vendors.  This request shall contain at a minimum a description of the 


scope of the work to be solicited and shall state the deadline for submission of 


information and how prospective vendors may apply for consideration.  The request 


shall require information only on a vendor’s qualifications, experience and ability to 


perform the requirements of the contract. 


b. After receipt of the responses to the request for qualifications, the Director shall rank 


the vendors from most qualified to least qualified on the basis of the information 


provided. 


c. The Director shall then solicit proposals from at least the top two (2) prospective 


vendors by means of a request for proposals. 


3. Requirements. Competitive sealed proposals shall require the following: 


a. An request for proposals, including a list of the evaluation factors to be used; 


b. Public notice of the request for proposals at a reasonable time before the date set for 


opening the proposals;  


c. Secure, unopened storage of proposals received prior to the time for opening 


proposals; 


d. Public proposal opening and release of the names of participating vendors; and 


e. Evaluation of bids in accordance with the solicitation documents, the Code, and the 


Regulations and Operating Policies  


4. Award. If the County decides to go forward with the procurement, the intent to award the 


contract shall follow completion of the requirements listed above.  Award shall be made to 


the vendor whose proposal the Council determines to be the most advantageous to the 


County taking into consideration the evaluation factors set forth in the request for proposals 


and the Director’s rankings.  This vendor shall be referred to as the highest ranked vendor.  


The contract file shall contain the basis on which the award is made and be sufficient to 


satisfy external audit. 


5. Notice. The Director shall give notice of the intent to award.  


6. In response to a request, the Director shall provide cost information after issuance of the 


award. 


7. Evaluation Factors. The request for proposals shall state the factors and the relative 


importance of the factors to be considered in evaluating proposals, but shall not require a 


numerical weighting for each factor.  Price may, but need not, be an evaluation factor.  


8. Discussion with Vendors. As provided in the request for proposals, the Director may discuss 


with vendors who submit proposals determined to be reasonably susceptible of being 


selected for award to obtain clarification to assure full understanding of, and responsiveness 


to, the solicitation requirements.  All vendors whose proposals, in the Director's sole 


judgment, need clarification must be accorded that opportunity. 


9. Selection and Ranking.  Proposals must be evaluated using only the criteria stated in the 


request for proposals.  Once evaluation is complete, the Director shall rank all responsive 
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vendors from most advantageous to least advantageous to the County, considering only the 


evaluation factors stated in the request for proposals.  


10. Negotiations.  After Council selects the highest ranked vendor, the Director shall proceed to 


negotiate with the highest ranked vendor on price, on matters affecting the scope of work, so 


long as the changes are within the general scope of the request for proposals, or on both.  If 


the Director cannot negotiate a satisfactory contract with the highest ranking vendor, the 


Director shall cause the matter to be re-submitted to Council for additional rankings.  Under 


those circumstances, the Director may negotiate with the second, and then the third, and so 


on, ranked vendors to such level of ranking the Director determines would be advantageous 


to the County.  During the negotiation process, if the Director is unsuccessful with all ranked 


vendors in the first round of negotiations, (a) the Director may reopen negotiations with any 


vendor with whom s/he previously negotiated; or (b) the Director may make changes within 


the general scope of the request for proposals and may provide all responsive vendors an 


opportunity to submit their best and final offers. 


 


Part D – Other Methods 


 


§5-401 Competitive On-Line Bidding. 
1. Conditions for Use. When the Director determines that on-line bidding is more 


advantageous to the County than other methods, the Director may use competitive on-line 


bidding for procurement.  


2. Bidding Process. The solicitation must designate both an opening date and time and a 


closing date and time. The closing date and time need not be a fixed point in time, but 


may remain dependant on a variable specified in the solicitation. At the opening date and 


time, the Director must begin accepting real-time electronic bids. The solicitation must 


remain open until the closing date and time. The County may require vendors to register 


before the opening date and time and, as a part of that registration, to agree to any terms, 


conditions, or other requirements of the solicitation. Following receipt of the first bid 


after the opening date and time, the lowest bid price must be posted electronically to the 


internet and updated on a real- time basis. At any time before the closing date and time, a 


vendor may lower the price of its bid, except that after opening date and time, a vendor 


may not lower its price unless that price is below the then lowest bid. Bid prices may not 


be increased after opening date and time. Except for bid prices, bids may be modified or 


withdrawn only as otherwise allowed by this Code. If a bid is withdrawn, a later bid 


submitted by the same vendor may not be for a higher price. If the lowest responsive bid 


is withdrawn after the closing date and time, the Director may cancel the solicitation in 


accordance with this Code or reopen electronic bidding to all previously bidding vendors 


by giving them notice of the new opening and closing dates and times. Notice that 


electronic bidding will be reopened must be given as specified in the solicitation.  


 


§5-402 Sole Source Procurement.  
1. Condition for Use. Sole source procurement is permissible only if the item to be procured is 


available from a single supplier.  An item to be procured for a particular proprietary item 


does not justify sole source procurement if there is more than one (1) potential vendor for 


that item. 
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2. Requirements. The Director shall make the initial determination as to whether a procurement 


should be pursued as a sole source and shall include in the determination a explanation as to 


why no other vendor is suitable or acceptable to meet the need.  If the Director’s 


determination is that sole source procurement should be pursued, the Director shall present 


the determination to the deputy administrator in the Director’s chain of command.  The 


deputy administrator shall accept or reject the Director’s determination.  If accepted, the 


deputy administrator and the Director shall present the determination to the Administrator 


for acceptance or rejection.  If the Administrator accepts the determination, then the Director 


shall proceed with sole source procurement, including negotiations with the vendor as to 


price, delivery, and terms.   


 


§5-403 Emergency Procurement. 


1. Emergency Procurement.  Notwithstanding any other provision of this Code, the 


Administrator may make or authorize others to make emergency purchases when there 


exists a threat to public health, welfare, or safety; provided that such emergency 


procurement shall be made with such competition as is practicable under the circumstances.  


A written determination of the basis for the emergency and for the selection of the particular 


contractor should be included in the contract file. 


2. Definition of Emergency Conditions. An emergency condition is a situation, which creates a 


threat to public health, welfare, or safety such as floods, hurricanes, epidemics, riots, 


equipment failure, or such other reason as may be proclaimed by the Administrator or the 


Council.  The existence of such condition creates an immediate and serious need for 


supplies, services, or construction that cannot be met through normal procurement methods 


and the lack of which would seriously threaten the functioning of the County, the 


preservation or protection of County property, or the health or safety of any person. 


 


§5-404 Participation in Auction or Sale of Supplies from Bankruptcy.  


The County may elect to participate in an auction or a sale of supplies from a bankruptcy.  The 


Director shall (a) survey the needed items being offered to ascertain their condition and 


usefulness, (b) determine a fair market value for new like items through informal quotes, (c) 


determine the fair market value from similar items considering age and useful life, and (d) 


estimated repair cost and delivery cost, if any, of the desired items.  Using this information, the 


Director shall recommend and obtain a maximum price that the County can pay for each item 


desired to the appropriate authority pursuant to §4-101.  At the auction or sale, the Director shall 


not exceed the authorized maximum price. 
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PROCUREMENT CODE 


 


ARTICLE 6—CONSTRUCTION AND RELATED SERVICES 


 


Part A – Project Delivery and Selection Methods 


§6-101 Project Delivery Methods. 


1. Determination. The Director shall make a determination regarding the appropriate 


method of construction administration for a particular project. 


2. Methods. The method of construction contracting administration shall be the method 


most advantageous to the County that will result in the most timely, economical, and 


successful completion of the project.  Any method previously listed in this Code as well 


as the following methods may be used: 


(a) Invitation for Bid; 


(b) Design-bid-build;  


(c) Design-build; 


(d) Design-build-operate-maintain; or 


(e) Operations and maintenance. 


 


§6-102 Source Selection Methods Assigned to Project Delivery Methods. 


When the following delivery method is selected, the following source selection methods apply: 


1. Design-bid-build. 


a. Design:  Architectural and Engineering Services.  Part C of this Article shall be 


used to procure architectural and engineering services in design-bid-build 


procurements.  


b. Construction.  Competitive sealed bidding shall be used to procure construction in 


design-bid-build procurements. 


2. Design-build. Contracts for design-build shall be procured by competitive sealed 


proposals. 


3. Operations and Maintenance. Contracts for operations and maintenance shall be procured 


as set forth in Article 5. 


 


§6-103 Procedures Applicable to Procurement of Certain Project Delivery Methods. 


1. Requirements and Options. Each RFP for design-bid-build or design-build: 


a. Shall include: 


i. Evaluation factors; 


ii. Design specifications; 


iii. A solicitation for proposal development documents. 


b. When the Director determines that the cost of preparing proposals is high in view 


of the size, estimated price, and complexity of the procurement, may: 


i. Prequalify vendors by issuing an RFQ in advance of the RFP; 


ii. Select a short list of responsible vendors prior to discussions and 


evaluations, provided that the number of proposals that will be short-listed 
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is stated in the RFP and prompt public notice is given to all vendors as to 


which proposals have been short-listed; or 


iii. Pay stipends to unsuccessful vendors, provided that the amount of such 


stipends and the terms under which stipends will be paid are stated in the 


RFP. 


2. Evaluation Factors.  Each RFP for design-build shall state the relative importance of the 


following evaluation factors: 


a. Demonstrated compliance with the design requirements; 


b. Vendor qualifications; 


c. Financial capacity; 


d. Project schedule; 


e. Price (or life-cycle price for design-build-operate-maintain and design-build-


finance-operate-maintain procurements); and 


f. Other factors, if any. 


 


§6-104 Procedures Applicable to Invitations to Bid for Construction Services. 


1. Requirements. Invitation for bids for each construction projects require the following: 


a. A formal invitation for bids.   


b. Publication of the invitation for bids. 


2. The formal invitation for bids: 


a. Shall be prepared by the Director with assistance from the project architect or 


engineer, if any, and from such using agency as is applicable to the project. 


b. Shall include all applicable contractual terms and conditions. 


c. Shall state the County’s subcontracting requirements, if any, including: 


i. Identification by specialty of all subcontractors who are expected to perform 


work for the prime contractor where any such subcontractor is expected to 


exceed three percent (3%) of the prime contractor's total base bid. 


ii. Identification by specialty any subcontractors who are expected to perform 


work which the County considers vital to the project. 


3. If the County states subcontracting requirements, a vendor shall only identify in its bid those 


subcontractors the County has listed.  If a vendor determines to use its own employees to 


perform listed subcontract work, the vendor must be qualified to perform the listed 


subcontract work and must list itself in the appropriate place in its bid.  Failure to complete 


the list provided in the invitation for bid shall render the bid unresponsive.  No vendor 


whose bid is accepted shall substitute any person as a subcontractor in place of the 


subcontractor listed in the original bid, except upon approval of the Director for good cause 


shown.  The request and approval for substitution must be in writing. 


 


 


Part B – Retainage and Other Security 


§6-201 Retainage.  


1. Amount. A twenty percent (20%) retainage shall be retained by the County for every project 


(a) valued at one hundred thousand dollars ($100,000) or less and (b) governed by Article 6. 
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 A ten percent (10%) retainage shall be retained by the County for every project (a) valued 


in excess of one hundred thousand dollars ($100,000) and (b) governed by Article 6. 


2. Reduction. If the contractor submits in writing to the County (a) a certification that fifty 


percent (50%) of the project has been completed and (b) a request for a reduction in 


retainage, then the Administrator shall bring the contractor’s submission before Council for 


Council’s decision at Council’s next regularly scheduled meeting.  Council may, in its sole 


discretion, vote to reduce retainage on the completed portion of the project to an amount as 


low as zero.  If Council votes to reduce retainage on the completed portion of the project, 


then the County shall use the estimated total cost of the incompleted portion of the project 


for computing retainage and shall continue retainage at the relevant percentage until the 


project is completed. 


 


§6-202 Threshold for Security. 


Notwithstanding any provision within this Article 6, no security or bond of any kind shall be 


required for a vendor response that totals less than $50,000.00.  


 


§6-203 Bid Security. 


1. Requirement.  Bid security shall be required for all methods of selection for construction 


contracts when the Director estimates the price to exceed five hundred thousand dollars 


($500,000).  Bid security shall be a bond provided by a surety company authorized to do 


business in this State, or the equivalent in cash, or otherwise supplied in a form satisfactory 


to the Director. 


2. Option. If the Director determines that bid security should be required for a construction 


contract under five hundred thousand dollars ($500,000), then bid security shall be required. 


3. Amount. Bid security shall be in an amount equal to at least five percent (5%) of the amount 


of the bid and will remain in place until the latter of the following two occurrences: 


execution of the construction contract or posting of performance/payment bonds. 


4. Rejection of Bid for Non-compliance with Bid Security Requirements.  When the invitation 


for bids requires bid security, a vendor’s failure to comply shall result in the County 


rejecting the bid; however, if the vendor provides bid security that is non-compliant as to 


the full amount or as to the proper rating, the vendor shall be given one (1) working day 


from bid opening to cure such deficiencies.  If the vendor cannot cure such deficiency 


within one (1) working day of bid opening, its bid shall be rejected. 


5. Withdrawal of Bids.  After the bids are opened, they shall be irrevocable for the period 


specified in the invitation for bids; however, the relevant authority under Section 4-101 may 


permit a vendor to withdraw its bid before award. 


 


§6-204 Payment, Performance, Other Bonds. 


1. Payment Bonds.  When a construction contract is awarded in excess of forty-nine thousand 


nine hundred ninety-nine dollars ($49,999.00), the contractor must deliver to the County a 


payment bond for the protection of all persons supplying labor and materials to the 


contractor or its subcontractors for the performance of the work provided for in the contract. 


 The payment bond shall become binding on the parties upon execution of the contract.  The 


payment bond shall be in an amount equal to one hundred percent (100%) of the contract 


price.  The payment bond shall be satisfactory to the County, executed by a surety company 
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authorized to do business in the State or otherwise secured in a manner satisfactory to the 


County. 


2. Performance Bonds.  When a construction contract is awarded in excess of five hundred 


thousand dollars ($500,000), the contractor must deliver to the County a performance bond 


that shall become binding on the parties upon the execution of the contract. The 


performance bond shall be satisfactory to the County, executed by a surety company 


authorized to do business in this State or otherwise secured in a manner satisfactory to the 


County. 


3. Authority to Require Additional Bonds.  Nothing in this section shall be construed to limit 


the authority of the County to require a performance bond or other security in addition to 


those bonds, or in circumstances other than specified in the previous subsections of this 


section. 


4. Suits on Payment Bonds. 


a.  Right to Institute.  Every person who has furnished labor or materials to the 


contractor or the contractor's subcontractors for the work provided in the contract, in 


respect of which a payment bond is furnished under this section, and who has not 


been paid in full therefor before the expiration of a period of ninety (90) days after 


the day on which the last of the labor was done or performed by such person or 


materials were furnished or supplied by such person for which such claim is made, 


shall have the right to sue on the payment bond for the amount, or the balance 


thereof, unpaid at the time of institution of such suit and to prosecute said action for 


the sums justly due such person; provided, however, that any person having a direct 


contractual relationship with a subcontractor of the contractor, but no contractual 


relationship express or implied with the contractor furnishing said payment bond, 


shall have a right of action upon giving written notice to the contractor within ninety 


(90) days from the date on which such person did or performed the last of the labor 


or furnished or supplied the last of material upon which such claim is made, stating 


with substantial accuracy the amount claimed and the name of the party to whom 


the labor was done or performed. Such notice shall be personally served or served 


by mailing the same by registered or certified mail, postage prepaid, in an envelope 


addressed to the contractor at any place the contractor maintains an office or 


conducts business. 


b. Where and When Brought.  Every suit instituted upon a payment bond shall be 


brought in the a court of competent jurisdiction located in the County, but no such 


suit shall be commenced after the expiration of one (1) year after the day on which 


the last of the labor was performed or materials were supplied by the person 


bringing suit.  The obligee named in the bond need not be joined as a party in such 


suit. 
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Part C -  


 Architectural-Engineering, Construction Management, and 


Land Surveying Services. 


 


§6-301 Applicability and Policy. 


1. Architectural-engineering, construction management, and land surveying services shall be 


procured as provided in this Part C, except as otherwise authorized herein.   


2. Except as otherwise specifically provided in this Article, the County’s policy is as 


follows: 


a. To announce publicly all requirements for architect-engineer, construction 


management, and land surveying services; and 


b. To negotiate contracts for such services on the following basis: 


i. Demonstrated competence for the particular type of services required; 


ii. Qualification for the particular type of services required; and 


iii. At fair and reasonable prices. 


 


§6-302 Procurement Procedures.  


The following procedures apply to the architect-engineering, construction management, and land 


surveying services: 


1. Selection Committee.  The County shall establish an architectural-engineering, 


construction management, and land surveying services selection committee.  The 


selection committee shall be composed of those individuals whom the Administrator 


determines to be qualified to make an informed recommendation as to the most 


competent and qualified firm for the proposed project.  The Director shall sit as a 


permanent member of the selection committee for the purpose of coordinating and 


accounting for the committee’s work.  To assist the selection committee in its work for 


significant or highly technical projects and to facilitate prompt selections, the selection 


committee may invite input from appropriate County employees. 


2. Project Description.  The selection committee shall be responsible for: 


a. Developing a description of the proposed project 


b. Enumerating all required professional services for that project, and 


c. Preparing a formal invitation to vendors for submission of information.  The 


invitation shall include, but not be limited to, the project title, the general scope of 


work, a description of all professional services required for that project, the 


submission deadline, and how interested firms may apply for consideration.  The 


selection committee shall file a copy of the project description and the invitation 


with the County engineer’s office. 


d. Determining the form of public notice for the invitation. 


3. Response to Invitation.  The date for submission of the information from vendors in 


response to an invitation shall be not less than fifteen (15) days after publication of the 


invitation.  Interested architectural-engineering, construction management, and land 


surveying vendors shall be required to respond to the invitation, and land surveying 


vendors shall also be required to respond with the submission of a current and accurate 


Federal Standard Form 254, Architect-Engineer and Related Services Questionnaire, and 


Federal Standard Form 255, Architect-Engineer and Related Services Questionnaire for 
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Specific Project, or such similar information as the County may accept as a substitute as 


set forth in the invitation or the Regulations and Procedural Policies. 


4. Interviews.  The selection committee may hold interviews to obtain such further 


information as it may require to fully acquaint itself with the relative qualifications of the 


responding vendors.  The number of vendors to be interviewed shall be dependent on the 


number or responding vendors. 


a. If there are three or more responding vendors, the selection committee will hold 


interviews with at least three (3) responding vendors.  The vendors shall be 


selected on the basis of who the selection committee deems to be most qualified 


based on the information available to the committee prior to announcement of the 


interviews.  The basis of the selection committee’s decision as to which vendors 


to interview shall be based upon its review and evaluation of all responding 


vendors, be in writing, and enumerate the reasons for selecting those to be 


interviewed. 


b. If there are less than three (3) responding vendors, the selection committee shall 


hold interviews with all responding vendors. 


c. Prior to the date selected for interviews to occur, the Director shall send to all 


responding vendors a list of vendors selected for interview. 


5. Selection and Ranking of the Three Most Qualified.  The selection committee shall 


evaluate each vendor interviewed on the following: 


a. Past performance; 


b. The ability of professional personnel; 


c. Demonstrated ability to meet time and budget requirements; 


d. Location; 


e. Recent, current, and projected workloads of the firms; 


f. Creativity and insight related to the project; and 


g. Related experience on similar projects. 


Based upon these evaluations, the selection committee shall select the three (3) vendors 


which, in its judgment, are the best qualified, ranking them in priority order.  The 


selection committee’s report ranking the three (3) vendors shall be in writing and shall 


include data substantiating its determinations. 


6. Notice of Selection and Ranking.  When the selection committee determines that the 


ranking report is final, it shall notify the Director and supply the Director with its written 


ranking report.  The Director shall cause the written ranking report to be distributed 


within a reasonable time and contemporaneously by (a) forwarding it to the appropriate 


authority pursuant to Section 4-101, (b) forwarding it via USPS to each vendor 


interviewed, and (c) posting it to the official County website.  The date of posting on the 


official County website shall be deemed the date the Director gave notice.   


7. Award. If the County decides to go forward with the procurement, the intent to award the 


contract shall follow completion of the foregoing steps.  Award shall be made to the 


vendor whose proposal the Council determines to be the most advantageous to the 


County taking into consideration the points of evaluation listed in §6-302.5 and the 


selection committee’s ranking report.  This vendor shall be referred to as the highest 


ranked vendor.  Council shall also rank any vendor on the selection committee’s list that 


Council believes would be a suitable substitute vendor if negotiations with the highest 
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ranked vendor fail to result in a contract.  The contract file shall contain the basis on 


which the award is made and be sufficient to satisfy external audit. 


8. Negotiation of Contract.  The Director shall negotiate a contract for services for a 


compensation that is fair and reasonable to the County with the highest ranked vendor.  


Should the Director be unable to negotiate a satisfactory written proposed contract with 


this vendor, the Director shall formally terminate negotiations with that vendor, and 


commence negotiations with the second and, if necessary, then the third most qualified, 


until a satisfactory contract has been negotiated.  If the Director is unable to reach a 


written proposed contract with one of the three, then the Director, in consultation with the 


selection committee, shall add the other responding vendors in order of their competence 


and qualifications.  The process of notice and negotiation shall be continued in the same 


manner until a written proposed contract is reached. 


9. Authorization. All written proposed contracts must be approved by the appropriate level 


of authority consistent with Section §4-101 or the County shall not be contractually 


bound. 


 


§6-303 Exceptions for Small Architectural-Engineering and Land Surveying Services  


  Contracts. 


1. Procurement Procedures.  Architectural-engineering or land surveying services estimated 


not to exceed twenty-five thousand dollars ($25,000) may be recommended by the 


Director to the relevant authority without use of the selection committee, but with the 


advice and consent of the County engineer, by direct negotiation and selection, taking into 


account: 


a. The nature of the project; 


b. The proximity of the architectural-engineering or land surveying services to the 


project; 


c. The capability of the architect, engineer, or land surveyor to produce the required 


service within a reasonable time; 


d. Past performance; and 


e. Ability to met project budget requirements. 


2. No project may be broken into small projects for the purpose of circumventing the 


provisions of this Code. 


 


§6-304 Architect, Engineer, or Construction Manager; Performance of Other Work. 


No architect or engineer performing design work, or construction manager performing 


construction management services pursuant to a contract awarded under any provision of this 


Code may perform other work on that project as a contractor or subcontractor either directly or 


through a business in which he or his architectural, engineering, or construction management 


firm has greater than a five percent (5%) interest.  For purposes of this section, safety compliance 


and other incidental construction support activities performed by the construction manager are 


not considered work performed as a contractor or subcontractor.  Should the construction 


manager perform or be responsible for safety compliance and other incidental construction 


provisions of S.C. Code Ann. § 41-15-210 (Supp. 1997), as amended, then the construction 


management firm is subject to all applicable fines and penalties. 
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Part D - Indefinite Delivery Contracts 


 


§ 6-401   Indefinite Delivery Contracts. 


1. General Applicability.  Subject to this section, indefinite delivery contracts may be awarded 


on an as-needed basis for (a) construction services and (b) for architectural, engineering and 


land surveying services. 


2. Construction Services.  When construction services contracts are awarded, each contract 


shall be limited to a total expenditure of seven hundred fifty thousand dollars ($750,000) for 


a two-year period with individual project expenditures not to exceed one hundred fifty 


thousand dollars ($150,000). 


3. Architectural, Engineering, and Land Surveying Services.  When architectural, engineering 


and land surveying services contracts are awarded, each contract shall be limited to a total 


expenditure of three hundred thousand dollars ($300,000) for a two-year period with 


individual project expenditure not to exceed one hundred thousand dollars ($100,000). 


4. Small Indefinite Delivery Contracts.  Small indefinite delivery contracts for architectural, 


engineering and land surveying services may be procured as provided in Section 6-303.  
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PROCUREMENT CODE 


 


ARTICLE 7—LEGAL RIGHTS AND REMEDIES 


 


Part A - Exclusivity 


 


§7-101 Exclusive Rights and Remedies; Waiver of All Other Rights and Remedies. 


By participating in the County’s procurement process, each vendor (a) accepts that the rights and 


remedies listed in this Article are their exclusive rights and remedies concerning disputes arising 


from the procurement process and (b) waives all other rights or remedies otherwise provided by 


law. 


 


Part B – Matters Subject to Contest; Procedures; Appeals 


 


§7-201 Limitations. 


Unless this Code specifically states that a matter is contestable, then a vendor may not contest the 


matter administratively or judicially.  In the event this Code specifically states that a matter is 


contestable, it is contestable and subject to remedy only within the limits set forth in this Article. 


 


§7-202 Debarment; Suspension. 


1. Contestable Matter. The matters of debarment or suspension are contestable matters. 


2. Grounds.  The grounds for debarment or suspension include any of the following: 


a. Conviction of the vendor or an officer, director or employee of the vendor: 


i. Of a crime in connection with obtaining or attempting to obtain a public or 


private contract, or in the performance of such contract; 


ii. Under local, state or federal government statutes for embezzlement, theft, 


forgery, bribery, falsification or destruction of records, receiving stolen 


property, or any other offense indicating a lack of business integrity or 


business honesty; or 


iii. Under state or federal antitrust statutes arising out of the submission of 


bids or proposals. 


b. Violation of a contract provision of a character that is regarded by the Administrator 


to be so serious as to justify debarment action, including, but not limited to the 


following. 


i. Failure without good cause to perform in accordance with specifications or 


within the time limitations provided in a contract; or 


ii. A recent record of failure to perform or of unsatisfactory performance in 


accordance with the terms of one or more contracts; however, failure to 


perform or unsatisfactory performance caused by acts beyond the control of 


the contractor shall not be considered to be a basis for debarment; 


c. Failure to pay uncontested or unappealed, but delinquent, real or personal property 


taxes, including the underlying taxes and any penalties and interest. 


d. Violation of the ethical standards set forth in the ethics laws of the State. 
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e. Any other cause the Administrator finds to be so serious and compelling as to affect 


responsibility as a contractor, including debarment or suspension by another 


governmental entity. 


3. Original Authority. 


a. Decision.  Within thirty (30) days of the matter being brought to the attention of the 


Administrator, the Administrator, shall issue a written decision to debar or suspend. 


 The decision shall state the reason for the action taken. 


i. Debarment. After reasonable notice and an opportunity for the vendor to be 


heard, the Administrator, in consultation with the County Attorney, shall 


have authority to debar a vendor for cause from consideration for award of 


contracts.  The debarment shall be for a period of up to three (3) years. 


ii. Suspension. After a reasonable notice and an opportunity for the vendor to 


be heard, the Administrator, in consultation with the County Attorney, shall 


have authority to suspend a vendor from consideration for award of contracts 


if there is probable cause for debarment.  The suspension shall be for a 


period of up to six (6) months. 


b. Notice of Decision.  Upon issuance, a copy of the decision shall be mailed or 


otherwise furnished to the debarred or suspended vendor and provided to the 


Director. 


c. Finality.  The Administrator’s decision shall be final and conclusive, unless the 


vendor timely appeals to the Council. 


4. Appellate Authority and Procedure. 


a. Administrative Appeal. 


i. The vendor has limited rights to appeal the Administrator’s decision, and 


those limited rights are set forth in this provision. 


ii. A debarred or suspended vendor may appeal the Administrator’s decision to 


Council. 


iii. To effect an appeal, the vendor shall timely submit the appeal in writing to 


the Clerk to Council.  For purposes of this provision, a timely appeal is one 


for which the Clerk to Council has received a written notice within ten (10) 


days of the date the Administrator issued the decision.  Any appeal 


submitted to the Clerk to Council more than ten (10) days after the issuance 


date of the Administrator’s decision shall be dismissed by the Clerk to 


Council as untimely.  A timely appeal of the Administrator’s decision shall 


not stay the debarment or suspension. 


iv. The Clerk to Council shall transmit a timely notice of appeal to Council 


within three (3) days of receipt of same. 


v. Council shall decide the vendor’s appeal within 14 days of the Clerk to 


Council’s transmittal of the notice of appeal.  Council shall either affirm or 


reverse the Administrator’s decision. 


vi. Regardless of whether the Administrator’s decision to debar or suspend is 


appealed, administratively or judicially, a timely appeal shall not stay the 


debarment or suspension.  In the event that the vendor is successful on 


appeal to Council, the sole remedy available to the vendor is to have the 


County immediately return the business to good standing such that the 
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vendor may participate in County procurements that take place after the 


vendor is returned to good standing. 


b. Judicial Appeal. The sole basis upon which a debarred or suspended business may 


contest Council’s decision is on the ground that the Council’s decision is fraudulent. 


 In that case, the vendor may file an action against the County in the South Carolina 


Court of Common Pleas, First Judicial Circuit, solely for the purpose of obtaining a 


declaratory judgment on the issue of whether the Council’s decision is fraudulent.   


The vendor shall not have a cause of action for damages. 


 


§7-203 Solicitations and Awards.  


1. Contestable. Solicitation and award of a contract is a contestable matter. 


2. Right to Protest. A vendor that does not receive a requested solicitation or the award of the 


contract may protest. 


3. Original Authority. The Administrator shall have the authority to resolve a protest. 


a. To effect a protest, the vendor shall timely submit the protest in writing to the 


Administrator.  For purposes of this provision, a timely protest is one that the 


vendor submits to the Administrator within seven (7) days of the date the vendor 


knew or should have known of the facts giving rise to the protested point; however, 


in no event, will a protest be timely if it is submitted to the Administrator more than 


15 calendar days after notification of the award of the relevant contract.  Any protest 


submitted to the Administrator more than 15 calendar days after notification of the 


award of the relevant contract shall be dismissed by the Administrator as untimely. 


b. The Administrator shall issue a decision in writing within five (5) days of receipt of 


a timely protest.  The decision shall (a) state the decision, including any remedy, (b) 


state the reasons for the decision, and (c) inform the vendor of its right to 


administrative review. 


c. Notice of Decision.  Upon issuance of a decision, a copy of the decision shall be 


mailed or otherwise furnished to the protesting party and the Director. 


d. The Administrator’s issued decision shall be final and conclusive, unless the vendor 


timely appeals to the Council. 


4. Administrative Appeal. To effect an administrative appeal, the vendor shall timely submit a 


written notice of appeal to the Council by delivering it to the Clerk to Council.  For 


purposes of this provision, a timely appeal is one that has been received by the Clerk to 


Council within ten (10) days of the issuance date of the Administrator’s decision.  Any 


appeal submitted to the Clerk to Council more than ten (10) days after the issuance date of 


the Administrator’s decision shall be dismissed by the Clerk to Council as untimely. 


5. Judicial Remedy or Appeal.  The vendor shall not have the right to bring a judicial action or 


appeal of any kind regarding the subject matter of this provision. 
  


§7-204 Contract and Breach of Contract Controversies.  


1. Contestable. A controversy between the County and a contractor which arises under or by 


virtue of a contract between them is a contestable matter including, but not limited to, 


controversies based upon breach of contract, mistake, misrepresentation, or other cause for 


contract modification or recession. 







Procurement Code Art. 7 10292009v3r 7-4 


2. Original Authority.  The Administrator shall have the authority to resolve any controversy 


between the County and a contractor.  


3. Submission. Either party may submit a controversy to the Administrator for resolution.  The 


submission shall be in writing. 


4. Decision. The Administrator shall issue a decision in writing within 30 days of submission 


of the controversy.  The issued decision shall (a) state the decision, including any remedy, 


(b) state the reasons for the decision, and (c) inform all parties to the contract of their right 


to administrative review. 


5. Failure to Render Timely Decision. If the Administrator fails to issue a written decision 


within 30 days of submission of the controversy, any party to the contract may submit a 


written request to the Administrator for a final decision.  If the Administrator fails to issue a 


written decision within 30 days of the Administrator’s receipt of the party’s request, then 


the requesting party may proceed as if an adverse decision had been issued on the last day of 


the extended period. 


6. Notice of Decision. Upon issuance of a decision, a copy of the decision shall be mailed or 


otherwise furnished to all parties to the contract and the Director. 


7. Finality.  The Administrator’s issued decision shall be final and conclusive, unless the 


vendor timely appeals the issued decision to the Council. 


8. Appeal. To effect an appeal, the aggrieved person shall timely submit a written notice of 


appeal to the Council by delivering it to the Clerk to Council.  For purposes of this 


provision, a timely appeal is one that has been received by the Clerk to Council within ten 


(10) days of the issuance date of the Administrator’s decision.  Any appeal submitted to the 


Clerk to Council more than ten (10) days after the issuance date of the Administrator’s 


decision shall be dismissed by the Clerk as untimely. 


9. Judicial Remedy or Appeal.  As long as the contractor has exhausted the administrative 


remedies available, the contractor may pursue a judicial remedy for a claimed breach of 


contract; however, in that event, the contractor: 


a. Waives any cause of action other than breach of contract claims; 


b. Waives any damages other than actual damages, specifically including waiver of 


loss of profits; and 


c. Shall file suit only in the Orangeburg County Court of Common Pleas. 


 


Part C – Other Matters 
 


§7-301 Solicitations or Awards in Violation of Law. 


Where the County determines that a solicitation or award of a Contract is in violation of the law, all 


those persons participating in the procurement process agree that the County shall be deemed to 


have fully remedied the situation if the County takes action consistent with this provision. 


1. Remedies Prior to Award.  If, prior to award of a Contract, it is determined that a 


solicitation or proposed award is in violation of law, then the solicitation or proposed award 


may be: 


a. Canceled; 


b. Revised to comply with the law and rebid; or 


c. Awarded in a manner that complies with the provisions of this Code. 
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2. Remedies After Award.  If, after an award of a Contract, it is determined that the solicitation 


or award is in violation of the law and the protesting vendor should have been awarded the 


contract under the solicitation, but was not, then the protesting vendor may request and the 


County may award an amount to defray the reasonable costs of the vendor’s bid preparation; 


however, regardless of actual or reasonable bid preparation costs the vendor has incurred, an 


award of this type may not exceed $1,000.00.  The decision regarding an award to defray 


bid preparation costs shall be made by the Administrator and shall be appealable to Council, 


but shall not be the subject of a judicial action or appeal.  The time periods set forth in §7-


203 apply to the request, decision and appeal. 
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 Part A – Minority Business Enterprise Program 


3-101 County MBE Program. 


3-102 Required Submissions; Counting Procedures. 


3-103 MBE-Designated Procurements. 


3-104 Duties of the Procurement Director. 







PROCUREMENT CODE – INDEX OF ARTICLES and SECTIONS 
 


  
Page ii 


 
  


 Part B – Preference Percentage Points 


3-201 Preference Percentage Points for Vendors. 


 


 Part C – Breaking Ties 


3-301 Tie Bids. 


 


 Part D – Cancellation, Rejection, Acceptance and Construction of Bids and Proposals 


3-401 Cancellation of Invitations for Bids and Requests for Proposals; Rejection of Bids or Proposals. 


3-402 Acceptance and Evaluation. 


3-403 Correction or Withdrawal of Bids; Cancellation of Awards. 


3-404 Minor Informalities and Irregularities. 


3-405 Responsibility of Vendors. 


3-406 Substantiation of Offered Prices. 


 


Article 4 – Contract Formation 


 Part A – Authority to Bind County to a Contract 


4-101 Authorization by Dollar Amount. 


4-102 Equal Dignity. 


4-103 Authorization of Legal Services. 


 


 Part B – Restrictions as to Type of Contract 


4-201 Cost-Plus-a-Percentage-of-Cost Contracts. 


4-202 Cost Reimbursement  Contracts. 


4-203 Multi-Year Contracts. 


 


 Part C – Contract Terms and Documentation 


4-301 Contract Terms and Documentation. 


4-302 Rejection of Terms. 


4-303 Negotiation of Additional Terms. 


4-304 Forbidden Terms. 


4-305 Contract Clauses and Their Administration. 


4-306 Price Adjustments. 


 


 Part D – Mandatory Contract Provisions 


4-401 Mandatory Contract Provisions. 


 


Article 5 – Goods and Services 


 Part A – Methods of Source Selection 


5-101 Methods of Source Selection. 


 


 Part B – Small Procurements 


5-201 Procurements Up to Fifty Thousand Dollars. 
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 Part C – Procurements Over Fifty Thousand Dollars 


5-301 Competitive Sealed Bidding. 


5-302 Competitive Fixed Price Bidding. 


5-303 Competitive Best Value Bidding. 


5-304 Competitive Sealed Proposals. 


 


 Part D – Other Methods 


5-401 Competitive On-Line Bidding. 


5-402 Sole Source Procurement. 


5-403 Emergency Procurement. 


5-404 Participation in Auction or Sale of Supplies from bankruptcy. 


 


Article 6 – Construction and Related Services 


 Part A – Project Delivery and Selection Methods 


6-101 Project Delivery Methods. 


6-102 Source Selection Methods Assigned to Project Delivery Methods. 


6-103 Procedures Applicable to Procurement of Certain Project Delivery Methods. 


6-104 Procedures Applicable to Invitations to Bid for Construction Services. 


 


 Part B – Retainage and Other Security 


6-201 Retainage. 


6-202 Threshold for Security. 


6-203 Bid Security. 


6-206 Payment, Performance and Other Bonds. 


 


 Part C – Architectural, Engineering, Construction Management and Land Surveying Services. 


6-301 Applicability and Policy. 


6-302 Procurement Procedures. 


6-303 Exceptions for Small Architectural-Engineering and Land Surveying Services. 


6-304 Architect, Engineer, or Construction Manager; Performance of Other Work. 


 


 Part D – Indefinite Delivery Contracts 


6-401 Indefinite Delivery Contracts. 


  


Article 7 – Legal Rights and Remedies 


 Part A – Exclusivity 


7-101 Exclusive Rights and Remedies; Waiver of All Other Rights and Remedies. 


 


 Part B – Matters Subject to Contest; Procedures; Appeals 


7-201 Limitations. 


7-202 Debarment; Suspension. 


7-203 Solicitations and Awards. 
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7-204 Contract and Breach of Contract Controversies. 


 


 Part C – Other Matters 


7-301 Solicitations or Awards in Violation of Law. 


 


 


AMENDMENTS AND SUPPLEMENTS TO THE ORANGEBURG COUNTY PROCUREMENT CODE 





